
EXHIBIT NO

HB4o8ReducedStatuteofLimitations-shoftensthetimeaMontana"n;i,jffi
claim to 2 years from the current 3 years that all other Montanans have. HB 4Og is anotherpiece of special legislation that sets a shorter time than other injured Montanans in which
those.harmed by the negligence of agents of the healthcare industry may file suit to seek
remedy for the harm they have suffered.

Section 3, the applicability date of the bill, would prevent Montanans from filing theirclaims if their injuries are more than 2 years otd, but less than the currentl years. HB
4O8 "applies to civil actions filed on or ifter [the effective date ...] (passage). Say this
passes on April 15, 2011 - anyone with an injury that occurred from Rprit io, 20b€i to April 15,2009 would be precluded by this bill from filing a claim on April L6,2oLL, even though they are
within the current 3 year limit. Additionally, attorneys will need to start filing cliimsimmediately for persons whose injuries occurred 24 month s, 23 months, 22 m6nths, etc,
before the effective date - or risk a legal malpractice action.

In many other types of ca_ses, especially vehicle cases, there is a professional, independent
investigator (police, sheriff, MHP) who resptinds immediately to the scene and promptly
documents the evidence. Insurance companies for both pafties are put on notice and maintain a
system to respon_d to the rights and liabilities of the parties. People injured in vehicle crashes
need, and have, 3 years to determine their rights/lia'bilities, attempt settlement and, if
necessary, staft litigation.

In medical malpractice cases, the people who cause the injuries are usually the only ones who
know all the facts.about what happened.'Tlpy are the only ones who make records. They decidewhat to put into the records, how to say it,'bnd most importanly - what not to put into the
records. There is almost never an.inyestigation by an independent, objective professional. Whenthere is, it is hidden from the patient, hei family and the justice system by the peer reviewprivilege. The doctors and hospitals control almost all of ihe information.'If anything, the
Montanans injured by preventable medical errors need more time than those iniured-'by othertypes of negligence to attempt settlement and decide whether filing suit is nec"isary.

Medical cases are complicated, expensive and take a long time to adequatelyinvestigate. The i99ue of injury causation'is often sufficiently-complex that a good lawyer must
investigate thoroughly before filing,suit. This,takes time, sometimes quite a bit of time becausethe injuries can be dynamic, changing in character and severity, and difficult to analyze. HB 4ogmay well increase, not decrease, the number of cases fited, with a rush to meet the 2year deadline to preserve their rights.

How is this is going to "ensure that Montana residents receive quality health care?', It,s going to
ensure that those mo;t badly injured by.medical errors have even less time to heal Uefore lrly
have to sue. rt's going to pressure people to bring ctaims before they know whethertheir injuries are permanent.. .* . *; .

Do our surrounding states have less expensive, better medical care because they have a 2year statute of limitations? we heard no evidence of that.
We did hear that Nofth Dakota's cap on noneconomic damages is 9500,000, Idaho's is
$400,000, and Wyoming has no cap. Maybe to be more like our neighbors we shouldraise Montana's g25orooo cap - the lowest in. the country.
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Whereas, the healthcare industry already has some 45 special statutes to protect it, as
documented by the Montana Medical Association in it's MMA Buttetin of July/August
2009; and

Whereas, the Montana Medical Association describes the main special pieces of
legislation as "qualitatively 'better' than measures in almost all states.;'; and

Whereas, the healthcare industry's solution to it's perceived problems are always to
either reduce Montanan's access to the coults, or to reduce the damages that may be
assessed for harms caused by the healthcare industry's failure to confbrm the care
provided to the applicable professional standard of care; and

Whereas, Article II, Section 16 of the Montana Constitution provides that "Courts of
justice shall be open to every person, and speedy remedy afforded for every injury of
person, property or character.,,;

Whereas, HB 4O8 is another piece of special legislation that sets a shorter time than
other injured Montanans in which those harmed by the negligence of agents of the
healthcare industry may file suit to seek remedy for the hirm they have suffered; and

Whereas, HB 4O8 will close the doors of the courts of justice to some Montanans in
violation of their constitutional rights; and

Whereas, the Montana Medical Legal Panel reports that the number of claims filed
against healthcare providers has been relatively stabte, and the number of claims filed is
less than those filed a decade ago; and

Whereas, HB 4O8 will force Montanans to file more suits against all healthcare providers
involved in an incident in order to preserve their rights than they do currently; and

Whereas, the conclusions of the whereas clauses of HB 4Og are self-serving, conclusory
and unsupported by facts; and

Whereas, the healthcare industry's previous legislation to either reduce Montanan's
access to the courts, or to reduce the damages that may be assessed for harms caused
by the healthcare industry's failure to conform the care provided to the applicable
professional standard of care NEVER SEEMS To BE ENouGH; and

Whereas, the one tried and true. way to io*", malpractice costs is to lower the number
of Montanans harmed by agents of the healthcare industry.

BE IT RESOLVED THAT THE SENATE BUSINESS COMMITTEE OF THE 2011 MONTANA
LEGISLATURE JUST SAY NO TO ANOTHER SPECIAL PIECE OF LEGISLATION FOR THE
HEALTHCARE INDUSTRY AND VOTE NO ON HB 4O8.

Af Smith, Montana Trial Lawyers, 4gg-g1.}4, 
.



HB 464 is another piece of special legislation that sets a higher evidentiary standard
for some Montanans harmed by the negligence of a sub-set of the healthcare
industry.

HB 464 creates a higher hurdle for Montanans who are harmed by the malpractice of
pediatric and geriatric specialists - proving their case by clear and convincing
evidence, unlike other malpractice victimJ and other injured Montanans thaiprove
their case by a preponderance of the evidence.

HB 464limits the rights of our most vulnerable citizens - the young and the elderly.

There were no facts to support the claim that taking away patient rights will aid in
recruiting subspecialists. The closest we came to facts was that Dr. Rumans from the
Billings Clinic testified in the House that the hardest doctors to recruit were internists,
not geriatric specialists, and pediatric specialists were number 4.

Dr. .Chavez, a pediatric specialist said in the House that increasing the number ofpediatric specialists is dependent upon the state's population. BU1 we just don't have
enough kids to support more pediatric speciatists.

Texas enacted draconian reforms promising more specialists in rural areas - they saw
no increase in rural doctors, and an increaie in people unable to receive any justice
for the harm they and their families suffered.

There are many reasons why professionals choose to live where they do. Money,
professional challenges, family, opportunities for spouses, education for their children,
hospital facilities to name a few. We all love living.in Montana, but we need to
remember that this isn't the life for most people - most peopie live in metropolitan
areas with all the trappings of civilization they have to offer.

I doubt that telling a pediatric and geriatric specialist that "In Montana, the
evidentiary standard for you in malpractice cases is clear and convincing evidence"
will be the deciding, let alone motivating factor to relocate to Montana.

Instead of us lim.iting the rights of Montanans harmed by preventable medical errors,
maybe the health care industry should try recruiting by touting the 45 special
statutes of protection that the Montana Medical Association in it's MMA bultetin of
July/August 2009 described as "qualitatively 'better' than measures in almost allstates." Better yet the health care industry could use it's speciat protections
to actually lower the number of preventable errors.

Recruiters can tout that there is no crisis with malpractice suits in Montana - the
number of malpractice claims has decreased from 145 in 2000 to L22 in 200g. we
have done more than most iny otner state to protect doctors and hospitals.

It's time to stand up and say no to limiting the rights of our most vulnerable. Let's
reject the failed example of Texas, and protect equal rights for our kids and seniors.

Al Smith, Montana Trial Lawyers, 439-3IZ! 
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Whereas, the healthcare industry already has some 45 special statutes to protect it,
as documented by the Montana Medical Association in it's MMA Buttetin of July/August
2009; and

Whereas, the Montana Medical Rssociation describes the main special pieces of
legislation as "qualitatively 'b€tter' than measures in almost all states .;,; and

Whereas, the healthcare industry's solution to it's perceived problems are always to
either reduce Montanan's access to the courts, or to reduce the damages that may be
assessed for harms caused by the healthcare industry's failure to conform the care
provided to the applicable professional standard of care; and

whereas, Article II, section 16 of the Montana constitution provides that "courts ofjustice shall be open to every person, and speedy remedy aiforded for every injury of
person, property or character.,'; and

Whereas, the 7th Amendment to the U.S. Constitution protects our right to a trial byjury in civil matters; and

Whereas, these constitutional rights,afe the impetus of Sectio n 27-t-7lLof the
Montana Code which provides that "iibch person is responsible not only for the results
of the person's willful acts but also for an injury occasioned to another by the
person's want of ordinary care or skill in the management of the person's property or
person...."; and

Whereas, HB 464 is another piece of^ special legislation that sets a higher evidentiary
standard for some Montanans harmet by the negligence of a sub-setbf tne
healthcare industry; and ' ,i; '''ri-{-

Whereas, HB 464 closes the doors of the courts of justice to some Montanans in
violation of their constitutional rights; and

Whereas, the conclusions of the whereas clauses of HB 464 are self-serving,
conclusory and unsupported, py factsT AND

Whereas, the healthcare lnOi,Itry'3'fluuious legislation to either reduce Montanan's
access to the coutts, or to reduce the damages that may be assessed for harms
caused by the healthcare industry's failure to conform the care provided to the
applicable professional standard of care NEVER SEEMS TO BE ENOUGH; and

Whereas, the one tried and true wgy+o lower malpractice costs is to lower the
number of Montanans harm?g,pt ._,ignrr of the healthcare industry.

BE IT RESOLVED THAT THE SENATE BUSINESS COMMITTEE OF THE 2011 MONTANA
LEGISLATURE JUST SAY NO TO ANOTHER SPECIAL PIECE OF LEGISLATION FOR THE
HEALTHCARE INDUSTRY AND VOTE NO ON HB 464.

Al Smith, Montana Trial Lawyers, 439-3L24 
i
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HB 275. VOTE I{O TO AN INSURER WINDEALL

IB 275 reduces the amount that a medical malpractice insurer has to pay for a
claim, simply because the patient harmed by malpractice dies, rather than lives.
lB 275 simply means insurers get to keep more money.

The law did not change in 2002 - the 2002 case (Payne) simply said that
1987 changes to the law did not change the century old substantive law of Montana
that deduction of consumption expenses are not allowed in survival actions -
the same holding as a majority of the other states.

The Payne Court said the 1987 changes simply made clear that wrongful death and
survival actions'6must be combined in one legal action, and any element of
damages may be recovered only once." 27-l-S0l

The Whereas statements are unsupported by facts, they are just
conclusions. For example - Page 1, lines 2l-22 - malpractice premiums are"a
major contributor" to rising health care costs. FACT - the Congressional Budget
Office found that total malpractice costs - insurance premiums laid, defense costs,
and damages paid out to victims was less than 2o/o oftotal health care costs.

There was N0 TESTIMONY that doctors are fleeing the state or refusing to come
to the state simply because of malpractice insurance premium rates.

Proponents cited one case since 2002 where lost future earnings were awarded.

Without facts, there is no compelling state interest to justifu denying medical
malpractice victims the same rights as all other tort victims.

Malpractice Insurers Already Get Special Treatment They already
hlve a damage cap of S250,000, a special pre-court review panel, a special expert
witness rule, a special statute of limitations, and special evidence ru|es. HB 275 is
another special damage cap. Malpractice is not a"badoutcome" or a "mistake" -
it is the failure to meet the standard of care for the profession.

Survival actions are different than wrongful death actions (see back).

Is it o'fair" that the wrongdoer's insurance company pays less,
simply because the victim dies, rather than lives? i



When a person's life is taken because of the wrongful act of another, there are two civil legal
actions- a wrongful death action and a survival action.

Wrongful death actions belong to the persons still living who have been injured by the death
- usually spouses' parents and/or children. Damages include: loss of consortium; loss of comfort
and society; and the reasonable value of the contributions in money that the decedent would
reasonably have provided for support, education, training, and care. One MEASURE of
support is lost future earnings. It is not simply that: (1) family members prove how much the
deceased would have made, (2) the defense getsto deduct consumptior, 

"rf,"rrr"r, 
and (3) the

family gets the rest. The reality is that family members have to prorr" how much their dead
family member would have contributed to them, taking into account how much the decedent
would have consumed-for his living expenses - necessities and personal spending. And then, the
defense gets to argue that, had the person lived, they would have consumed more of those
earnings, and therefore could not have contributed as much to the family members as they are
asking for.

The survival action belongs to the decedent's estate and allows recovery for the injury to the
deceased from the action causing death. The damages recoverable in the action are
personal to the decedent and the estate's right of recovery is identical to the decedent's had he or
she lived. In a survival action'the measure of damagesis not lost support but rather lost
earnings during the period the plaintiffwould have tived if not for the i"j"ry. Speculating as to
how-the injured party may have spent those future earnings if not for defenaantf s tortuous
conduct is a very different exercise than permitting a w"oogful death plaintiff to prove
damages for lost support by accounting for his or ier supporter's other expenses.,, payne
(emphasis added). ,.. 

, 
.

Thelegal principle that a p.rrJn', right to assert legal actions and defenses survives after
his death has been the law in Montana since the iate 1800's. It is a simple recognition
that the wrongdoer should not be able to benefit economically, just because the victim
dies. Survival actions are personal to the victim - the damage ihe victim suffered and
what was taken away by the wrongful act, including lost future earnings.

The law did not change with the 2002'case (Payne),the Court only reiterated that
Montana has followed, and coirtinues to follow, the majority view in the country uthat
economic consumption should not factor into a loss of fuiure earnings computation
in survival actions.tt

While none of us has 100% of our earnings available to our estate when we die, we do
get to choose how much of our earnings. we spend, what we spend them on, who we
spend them with - choices that are taktin away from a malpractice victim when her
life is cut short by medical malpracticb.

It's time to decrease the occurrence of malpractice, instead of once again
decreasing the amount of damages victims receive - victims who have proven
malpractice has occurred and the damages that resulted. Vote NO toHB 275.

I

Prepared byAl Smith, MTLA, Orn-rr^
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Montana "Tort Reform" Measures In Effect & Not In Effect
Related ro Medical Malpractice - 1977 Through 2009 '

IIl. Of Legislative Measures In Effect In Montana

1. "cto" oo Noo-E"ooo-i" Dffions - Applies per claim Yes2. Statute of Limitations For Adutts Yes
J.
4.

slaryte ojlimitatio rs Other Than Ext"ndine Lim
statute orRffih No Action can Be Filed

Yes
Yes5. Periodic Payment Of Future D:rmages Yes6. Collateral Source Offset - t Yes7. comparative Negligenc" - cooffieiar l,iauilitv Yes

f' $anlatoT Entry l$creening Panel" - Non-Binding Result InadmissibGAt Trial9' Mandatory Entry Mediation - No"-Wr Inadmissible
Yes

Yes
10. Voluntary Entry (Contractu Yes
1 1. Voluntary Entry, Media tion AfuTEv, eni Yes
12. No Statement of Damages In Complaint Yes

lj. lo"t.l"ot Aod cl"imr D.ta Rupo.tiog - To Bou.d of M"dicrl E*a-iours
14. Report of rncompetencu o. uffimmunitv For Renortins

Yes
Yes

15. Peer Review Imrqgnrty Yes
ro. runrtve lramage Limits Yes
17. EmotionaVMental Distr"sr, Ari.ioem ne"o""rv Or oa-.rno Yes
L8.YisriousLiability -Responde ssf;

19. Products Liability - Strict (Autoffirim Yes
20. Notification of Intent To $ue (pre-ieq o"n Yes
zI. Uounter-Suit Availabilitv. Esneciallv For Red F'aifh Or T'riwntnrrs r.qsrs'if Yes
zz. Losf,s ur uourt to frevaili4g party - valid or Frivolous Lawsuits Yes
zs. enorney I'ees For Frivglous Lawsuits Yes
24. Wrongful Death Actions - Combined W
Time By Representative of Estate - Duplicate Damages Eliminated

Yes

25. Limit On Liabitity - Immunity F
Profit Corporations

Yes

26. Limit on Liability - Dir"cto@ Yes

I 
Th.rough 20ll-Legislative Session. This inventory is current until Legislative changes in 20l l or after, if any. of the available

empirical scientific studies as to whether a specific tort reform measure has a downward or stabilizing effect on premiums, the rate ofclaims (frequency) or the 
-qal1enj on claims (severity), only the followingmeet that criteria, apart from measures that eliminate anyIiability and damages at all: Mandatory Pretrial Screening Panel; Modification of Statutes of iimitauon; Ban on Naming DollarAmounts In Initial court "Complaint"; Limitations on Joint And Several Liability; peri"Ji" p"v*".t ofFuture Damagei offset ofCollateral Source Payment (Elimination of Duplicate Payment of Damages); Broad "Discovery" Of Medical Records For Claimants;

Yandatory-Risk Management Programs; Patient Compensation Funds; a;Cap' Or Other Limitations On Non-Economic Or punitive
Damages; Limits on claimanl_Attomey "contingency Fees". Except for Mandatory Risk

its On Contingency F
Any other measwes may or may not have such an effect on th;

the insurance carrier must plis through those benefits for it to affect premiums.
Report 18, Effect of rort Reform Measnres,MontanaMedical Legal panel, Deiember 10,

Supreme court cases through mid-2005 and other legislative details, ir"tuii"ng;;;;;;#;;fit"lt ##"
MMA Bulletin Page 12, Volume 62, Number 4



_ Type of Legislative Measures l" nrrect l" vtontana
,-,,':..,''. ri-'i: t,r--,,:::.-,.i.lt'ri.

I - : :: ,.'i:l - .,, :

', ,rii t}::i:::
+:Q,FF;+:ifiial27. Special Good Sutnnrit 
"") 

-
Emergency Care For Assistance Rendered To Patieni df Direct-Entry Midwife By
Licensed Physician, Nurse or Hospital - care Rendered with or without
Compensation

Yes

zo. Dpssrar \'oos Damantan Law - Limits on Liability (No ordinary Negligence) _
Medical Practitioners,Including Licensed Physicians, And Dental riygiui6"ts - Care
Rendered Voluntarily * No Compensation -At Any Sit"-p"ti"nt ciictinic, patient
Referred To Clinic Or Patient In i Community-Based Program To provide Access
To Health Care Services For Uninsured persons

Yes

zv. Dpecrar uood uamaritan Law - Limits on Liability (No ordinary Negligencey _
Governor Declared Authorized Diiaster Or Emergency Meoicine - For Assistance
Rendered To Patient By '6lfealth Care Professiona-l" fh"r" Normal Capacity Of
@eded - Care Rendered With or without Compensation

Yes

30. General Good Surnr"it"
Any Person Including Licensed Physicians - Care nenoered Voluntarily d Ii"
CroTpsnsation - at fne S t4n Accident Or Emergencv

Yes

Jr. Aovance rayment of Damages, Fact And Amount, Not Ad;ission & Not
Admissible At Trial Yes

rriers Yes
;c ''urunrry .ror reer l(eview - confidentialit-v of Data Yes

_.r.r. Lusaury KuIe _ Dtandard Uf Care Yes
,p \rr rre-rtuogment Interest Yes

Yes
Yes

Yes
Yes
Yesrr. v4u4KE rJ','rls - |,oss vr unance Doctrine Modification

44. Panel Results AdditionatlvlotTa--issihte rn Rorr r.qirh A^+i^-

Yes
Yes
Yes
Yes|tr, i-rJ' !'rsr5s'uy I\uom rrrmlts un Lrability - Care To Patient Of Direct-Entry Midwife;Or Care Without Compensation As To Patient Of A Clinic, patient Referred To AClinic Or Patient In-A Community-Based Program To Provide Access To Healthcare services For uninsured persons; or car-e under Disaster or Emergency

Medicine

Yes

Type Of Legislatio. M*

z.cortnonon"fffi
1. 9$rt'Sc1*.of:Meri
!. '=)o F=uqlt" tA-

Etg4ing Arbitrarion
Fees To Prevailine pa

MMA Bulteth Page 13, Volule 62, Number 4
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7. Prohibifioo On - Emofional Distress From Personal Iniu8. Limit - amount OtEoiG Scale Or Othe9. Volunt".t
Malp ractice Prlor Io Ev*ot On"Ai.J ilalnractic")

11. Limits On Ex
12. Deduction Of D
Of Future Lost Earnings In So.i"d.q,ctions

lf11: C-.p"ople in rural ardas expect that
rrom.a_national system? Has the Indian
Health Service been able to provide that to
its clientele? Has the VA?

How can an increasingly specialized
profession based in urban areas-be made to

whe_r_e health needs ire orun g"o"rufir.af
l.tr Whiring's excellent una inefy Uoot
offers some useful insights ana suggestions
to these questions.

I enjoy-ed this book and gave it five stars.

1, :I:l-dn:", insightfiiand it *il6p";
not only to those who know Or. Whitine.
his family and the area he ,"*"a, t-uiil
medical professionals, social tristoriaus
stuoyng the flight fromrural areas to urban
areas, and Americans everywhere wno are
contemplating the great debate over the
creauon of a national health system for the
us.
-Review by John M. Imre
-Robert Whiting, ld.p.

function in iincreasingly isolated, rural areas

FROM WHERE I SIT...

There may never have been a time when
_direct contact between physicians and their
washington D.C. representatives was more
rrnFortant, The push for a ..Health plan" is
marching on in at least three fronts and the
opportunities to affect the end resiilts are
gradually coming to an end. Whether or not
the Iegislative and executive branches can
get together is one question. Before that
comes up, the legislative branches will have
to try to agree on oneplan which will require
some compromises between the HousJand
lenate plans..The driver of the bus on the

**" side 19- Senator Baucus.

Our input should be centered on what is
besl for patients. There are daily editorials
and articles in the local and national news
p.apers on-the_subject. Many are quite
thoughtful. The American Medical
Association has attempted to put their
suggestions into the mix. V/ilI anyone listen
to organized,rnedicine? Thatls a good
guelio1, What is being presented bi our
t^"39:r:Fp are-principlei passed bi rh;
AMA House of Delegates. No mattei who
is speaking for theAMA, it will have less of
an impact on our own senators and
representative than communications in any
direct forrn from Montana physicians. Wtrl
lq"ukr is just as important as what is said.
The MMA office has passed on the
inforrnation from the Rlvte on me aUe
positron and the specific comments from the
A{VIA on the House bill. If you do not have
them or did not receive rhem, Logg"ritoo
contact the AMA ofnce. They nive bien
llnt to the members by e_mai1 and I tully
realize-that many physicians do not checi<
e-marl regularly if at all. One of the
cocuments is very specific in aquestion and
answer forrnat on the House bili explainine
as well a3- c[qarly detailing th" ;;;;;;;
hhi"d tht4tiA iosition.
.1.:

MMA Bulletin page 14, Volume 62, Number 4

'The adage "Politics is personal" is
absolutely true. We have an opportunity to
affect the care ofpatients for ginerations to
come. We have all had experiences where
we did not speak up and wish we had. Manv
believe that they cannot have any influence
on what happens in Washington. My own
personal experience is that we can have
signifrcant influence. We should all act as if
our representatives really do work for and
ar_e on our pa5nolls. All of us get reminded
of this every March when thJ income tax
issue is clearly brought to our attention. No
profession knows medicine as we do. No
one.has the samc patient relationship that
we do.Aletter, e-mail orphone call now maybe the information one of ou,
representatives uses to help make any
legislation passed more appropriate for
patients.

t h".dp care plan that would encourage
physicians to avoid caring for the sicke-st
patients would be a tragedy. Rewards for a
computer based system that pits physicians
against one another for thi besiresults
using billing data can produce such a
tragedy. We have to be sure that the
decision makers in Washington understand
this. A de-identified actual story about a
patient is the best thing we can do to help
our representatives understand real ani
potential effects from bad legislation. It is
perfectly corrertto make contacts more than
once. After about the third time the
Washington staffs and representatives will
"know you." Have a good ,u**", unJ
please make your D.C. contacts now.
lfohn W, l\4cMahon, Sr., M.D., Medical
lrirector, Mountain pacific euality HealthFoundation r

I



Kirk L. Stoner, M.D, president

At rhe recenr AMA annual meeting a
number of issues-important to physiciins
were. covered. The overriding isiue was
health system reform. It was apparent that
all physicians recognize that reform is soins
to occur.. Ir is imporrant that we, i thE
experts in patient care, let our legislators
know our opinions. Our AMA piesident

PRESIDENT'S MESSAGE

Nancy Nielsen, spoke of buildine bridn;;
ounng this seminal time. It is imnortr.f t^

MMA Bulletin Page l, Volume 62, Number 4
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l-rImnER AIID RATE OF rlr,n crrcE CLAIMS
AIII"NUAL DATA

1980 31 l,2lg 2.5o/o
1981 37 1,276 2.gyo
L982 78 1,250 6.zYo
1983 9l 1,316 6.9%
1984 104 11260 8.30h
1985 80 t4

11266 6.3Yo
1986 124 1,226 10.10
1987 97 1,226 7.90
1988 101 1,795 5.60h
1989 110 1,806 6.10
1990 102 : r 11808 5.60h
l99t 8s . :. (;i, 1,765 4.8Vo
1992 101 1,947 5.20
r993 tzl 1,993 6.lYo
1994 tzl 2,073 5.goh
1995 150 21122 7.loA
1996 139 2,143 6.sYo
1997 r43 .'* 2rl4g 6.70
1998 146 ' r*;. -* 'J' 2rlgg 6.7Yo
1999 t49 2,230 6.7%
2000 145 2,272 6.4Y"
2001 139 2,416 5.$Yo
2002 149 2,4r4 6.2"h
2003 170 qr 21547 6.7yo
2004 f53 ''+ i{ t 2,558 6.00h
2005 175' 2,623 6.7Yo
2006 130 2,619 s.0%
2007 136 2,738 5.0Y"
2008 110 2,793 4.Iyo
2009 r22 2,905 4.2yo

I
Ct"

_.,L,,T#l;,H*f;i;; _ untir rssz _berore the

Summary -bhi.r Basii - Claims Filedol , ;il',*1, .trt.}'



Etfect of a cornprehensive obstetric patient safety prograrn

on compensation paymenb and senllnel evsnk
Amos Grunebaum, MD; Frank Chervenak, MD; Daniel Skupski, MD

f nrproving patient safety has become
I an important goal for hospitals, phy-
sicians. paticnts, and insurers.l Imple-
menting patient safety measures and
promoting an organized culture of
safety, including the use of highly spe-
cialized protocols, has been shown to de-
crease adverse outcomes;2-5 however, it
is less clear whether decreasing adverse
outcomes also reduces compensation
payments and sentinel events.

Our objective is to describe compre-
hensive changes to our obstetric patient
safety program and to report their im-
pact on actual spent compensation pay-
ments (sum of indemnity and expenses
paid) and sentinel events.

M*terials ard Methods
New York Presbyterian Hospital-Weill
Cornell Medical Center is a tertiary aca-
demic referral center with a level 3 neo-
natal intensive care unit and serves as a
New York State regional perinatal cen-
ter. The labor and delivery unit performs
about 5200 deliveries per year of which
voluntary attcnding physicians manage
approximately 25o/o, and 75o/o are man-
aged by full-time faculty.

The New York Weill Cornell Investi-
gation Research Board approved this re-
port as exempt reseirrch,

Patient safetyprogram
In 2002, we began to implement in a
step-wise fashion a comprehensive and

Frorn the Departrnent of Obstetrics and
Gylecology, New York Weill Cornell
Medical Center, New York, NY.
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0ur objective was t0 describe a comprehensive obstetric patient safety pr0gram and

its effect 0n reducing compensation payments and sentinel adverse events, From

2003 to 2009, we implemented a comprehensive obstetric patient safety pr0gram at

our institution with multiple integrated components. To evaluate its effect on com-

pensation payments and sentinel events, we gathered data on compensati0n pay-

ments and sentinel events retrospectively from 2003, when the program was initiated,

through 2009, Average yearly compensation payments decreased from $27,591 ,610
between 2003-2006 to $2,550,1 36 between 2007 -2009, sentinel events decreased

from 5 in 2000 to none in 2008 and 2009, Instituting a comprehensive obstetric

patieni safety program decreased compensation payments and sentinel events re-

sulting in immediate and significant savings.

Key words: compensation payments, medical liability, obstetric adverse outcomes,

patient safety, sentinel events

ongoing patient safety program. The
date of implementation is included for
each step.

Consultant Review (2002)

In2A02, as part of an obstetric initiative
by our insurance carrier (MCIC Ver-
mont, Inc, Burlington, W),2 indepen-
dent consultants reviewed our depart-
ment and assessed our institution's
obstetric service. This review resulted in
specific recommendations and provided
a general outline for making changes and
improvements in patient safety. Building
on these findings, we implemented a

comprehensive obstetric patient safety
program.

Labor and delivery team
training (2003)

Poor communication is among the most
cited reasons for malpractice suits,6
whereas improved nurse-physician com-
munication can make labor and delivery
safer.T Consequently, the Institute of
Medicine recommended interdiscipli-
nary team training programs for provid-
ers to incorporate proven methods of
team training as a way to improve efforts

and to empower every team member to
speak up and intervene if an unsafe situ-
ation may be occurring.8 Crew Resource

Management (CRM) can potentially de-

crease medical malpractice litigation,
mostly by improving communication,e
but studies have been less clear about its

effect on adverse outcomes.lo
ln 2003, several of our labor and de-

livery staff members including nurses,

obstetricians, and anesthesiologists at-
tended a "train the trainer" team-train-
ing course. Subsequently, all staff work-
ing on labor and delivery including
clerical staff, nurses, attending obstetri-
cians, neonatologists, anesthesiologists,

and residents successfully attended a

4-hour team training session and team
principles were introduced on labor and
delivery. Since then, all new staff has

been required to attend labor and deliv-
ery team training sessions. The CRM
program is performed regularly every
2-3 months. New staff, including
nurses, attending, residents, and cleri-
cal staff, are scheduled to undertake
CRM at the next available time. At-
tending physicians are instructed that
credentialing/privileges will not be
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Chairman of Obstetrics
& Gynecology

need to be questioned. We believed that
the most effective way for staff on the la-
bor and delivery unit to voice their con-
cerns is to establish and promote chain-
of-communication policies. In 2004, a

new chief of labor and delivery was ap-
pointed and a clear chain of communi-
cation was established and supported by
the departmental chairman (Figure 1).

The chain of communication includes

involvement of all staff beginning at the

nurse and junior resident level, then up

to the chiefresident, the inhouse attend-
ing, the maternal-fetal medicine special-

ist on call, and finally the director of la-
bor and delivery and the chairman of the

department. All staff are being empow-
ered to use the chain of communication
frequently and around the clock to en-

sure a quick resolution to unresolved
and urgent issues.

Dedicated gynecology
attending on call (200a)

A gynecology attending on call schedule

was established separately from the ob-
stetric coverage. Before this change, the
labor and delivery attending covered

both the obstetric and gynecology ser-

vices and there had been occasions when

there were concurrent emergency gyne-

cologic and obstetric cases. This situa-
tion prevented the attending from suffi-
ciently covering both services. The added
gynecology coverage allowed the labor
and delivery attending to cover the labor
floor exclusively.

Limitation of misoprostol to induction
oflabor or cervical ripening
for a nonviable fetus (2004)

Misoprostol is not US Federal Drug Ad-
ministration (FDA) approved for use

during labor. There is evidence that
misoprostol is not effective,tn and its
use is associated with an increase in
hyperstimulation/tachysystole. I s

Misoprostol has never been used at the
medical center for a live fetus. After the
warning from the Searle company dis-
couraging its use in the year 2000, there
was no incentive to begin usingthis med-
ication at our institution, and our con-
cern about potential adverse outcomes
led us to conclude that misoprostol use

a:aa:aaaaa' aa:::' : ::..:
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granted or renewed if CRN4 is not com-
pleted and nursing staff and residents
are informed that they must take the
CRM program within a year after em-
ployrnent begins.

Electronic medical record
charting (2003)

Good medical record charting can help
defend professional liability cases and
may persuade potential plaintiffs to
lbrego filing a suitlr and electronic
health records on labor and delivery are
less likely to miss key clinical informa-
tion.r2 To facilitate communication and
to improve patient safety, we were
among the first departments in our insti-
tution to require electronic medical

record charting with Eclipsys )G (Eclip-
sys Corporation, Boca Raton, FL) for all
patients on labor and delivery. OB
Tracevue (Phillips, Andover, MA) is

used for electronic fetal monitoring
(EFM). {l $ocumentation occurs in
these electronic formats. Paper docu-
mentation is not allowed, except when
the electronic format is temporarily
incapacitated.

Chain of communication for
labor and delivery (2003)

Communication on labor and delivery is

crucial tq enture patient safety and to
provide the best care for patients and
prevent errors,l3 but there are times
when physician's orders and actions

Charge
Nurse/
Nurse

Manager/
Supervisor

Fellow
(if Applicable)

Patient's Attending

Floor
Attending

Director of L&D or
Director of High Risk
0B or Director of OB

Services
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should be limited to induction of labor
and cervical ripening only in the nonvi-
able fetus.

Standardized orytocin labor induction
and stimulation protocol (2005)

A standardized protocol enables the staff
to become f-acile in handling the myriad
of problems that occur on any busy unit,
<prickly and efficiently.16 In 2005, we im-
plemented a standardized low-dose ory-
tocin labor induction and stimulation
poliry (Table 1) and a standardized or-
der template was designed in the hospi-
tal's electronic ordering system (Eclip-
sys, Atlanta, GA). No other method of
using intrapartum oxytocin was permit-
ted. Highlights of this protocol included

apremixed oxytocin solution, a required
written attending order and note before
starting the oxytocin infusion, a stan-
dardized starting dosage and increases,

and a "smart pump" (a pump that comes

with an e;rorreduction system and drug
library capabilities). The protocol paid
special attention to tachysystole and fetal
heart rate concerns. Ifthere was tachysy-
tole, or there were concerns about the
fetirl heart rate, the oxytocin infusion had
to be decreased or stopped.

Premixed and safety color-coded
labeled magriesium sulfate and

.d,xytocin solutions (2005)

Magnesium sulfate is among the most
dangerous solutions used on labor and

delivery.rT More recently, in addition to
seizure prophylaxis and tocolysis, pre-
vention ofcerebral palsywas added as a

potential indication for giving magne-
sium sulfate on labor and delivery.rs're
To improve the safe use of magnesium
sulfate, we implemented several changes,

including the use of premixed magne-
sium sulfate and oxytocin solutions,
color coded magnesium sulfate and oxyto-
cin containers and intravenous lines, as

well as using both with "smart pumps."

Electronic medical record templates
for shoulder dystocia and operative
deliveries (2005)

Both shoulder dystocia and operative de-
liveries are associated with an increase in
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Shoulder dystocia r

Shoulder dystocia note

Head delivery (SponVForclVac) :

Time head delivered (min/sec):

Time body delivered (min/sec):

s::o!9:1199 ('illi
Anterior shoulder (righVleft):

Initial traction: gentle attempt at traction, assisted by maternal expulsive forces

Oxytocin stopped: yes or no

Terbutaline given: yes or no

Any/all maneuvers that apply and the order in which they were.utilized.

McRoberts maneuver and by whom:

Suprapubic pressure and by whom:

Episiotomy (and by whom):

Rubin's maneuver and by whom:

w999: Tutg:Ygt3{ lY rllTi
Gaskin maneuver (all fours):

Posterior arm release and by whom:

Other (maneuvers list): .{:
No Fundal pressure after the head delivered

The arm under the symphysis at the point the head was delivered was: right 0R Ieft

Primary Care Provider(s) present:

Registered Nurse(s) present:

Pediatrician(s) present:

0lh:i: ll'::11:

fyll1i:'!:::9i:li'p:li::l llllNl" " :-r ": l::t
(|runebqunt. Obstetic piltient salety measures arrl compensfiion payments. Am I Obstet Gytecol 2011.

neonatal and maternal injury and conse-
quentlv iitigation.2o Making the correct
diagnosis, performing the correct ma-
neuvers, time management, prevention
of traction, and documenting manage-
ment and maneuvers are therefore es-,
sential.zr We designed and implemented
required templates and electronic medi-
cal charting tools for several clinical sit-
uations, including shoulder dystocia and
operative delivery (Table 2).

Early identifi cation of potential
obstetric professional liability
cases (2005)

Our medicolegal department met with
our department and decided that early
identification of adverse obstetric out-
comes and potential professional liabil-

ity cases and expedited reviews would be

implemented. If a clear medical error
was identified, we planned to approach
the patient with the goal of an early set-

tlement.'Sinie the implementation of

.this prograp, I adverse outcome (an

early neonatal death) was identified and
quickly settled.

Obstetric patient safety nurse (2005)

As part of our patient safety efforts, our
insurance carrier (MCIC Vermont, Inc)
funded an obstetric patient safety nurse.
The patient safety nurse is employed full-

,{*. by the,hospital and is involved in
staff education, team training, imple-
mentation of protocol changes on labor
and delivery, obstetric emergenry drills,
and collection ofdata.

1 00 American Journal ol 0bstetrics Cr Gynecology FEBRUARY 201.1

Electronic online communication
whiteboard (2006)

For decades. the labor whiteboard has

been the center of communications on
many labor and delivery units. It usually

seryes as a hub for situational awareness

to make all staff aware of events on labor
and delivery. However, the traditional
dry erasable whiteboard has many disad-
vantages, including limited visibility,
limited access, small size, no interactiv-
ity, and inflexibility. We programmed
and implemented our own proprietary
online electronic whiteboard (http://
www.LDTrack.com), a secure password-

protected and IP address-controlled site

available through any internet browser
that has many interactive features, in-
cluding color-coded warning labels and
automatic mathematically supported

updates.22

Recruitment of physician's assistants
for labor and delivery (2006)

Newly instituted resident work hours
limit the extent of resident involvement
and night calls in the hospital including
the labor and delivery unit. Three new
obstetric physician assistants were re-
cruited to amplify the staff and help with
the workload. The physicians' assistants

are assigned to labor and delivery triage
and as assistants for cesarean deliveries
and provide continuity and stability on
the labor and delivery floor.

Electronic fetal monitor interpretation
certification (2006)

Effective communication is essential

when discussing and interpreting fetal
heart rate and uterine activity and it re-
quires a mutual understanding of termi-
nology. We required that all staff in-
volved in interpreting electronic fetal
monitoring, including attendings, resi-
dents, physician assistants, and nurses,

become certified in electronic fetal
monitoring by National Certification
Corporation (NCC), a not-for-profit or-
ganization that provides a national cre-
dentialing program for nurses, physi-
cians, and other licensed health care

professionals. In addition, all staff are

required to use the National Institute
of Child and Human Development

t1*
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(NICHD) standardized language for fe-
tal heart rate interpretation23 and tem-
plates for documenting fetal heart rates
based on the NICHD language were
added in the electronic charting tools.

Electronic antepartum
medicalrecords (2006)

We implemented uniform antepartum
medical record charting (Epic Systems
Corporation) for all full-time facultyand
staff patients (about 75o/o of all deliver-
ies). The availability of electronic ante-
partum charts on a 24 -hour/7 day a week
basis improves availability of data, such
as laboratory results and helps in im-
proving communication among the
staff.

Routine thromboembolism
prophylaxis for all cesarean
deliveries (2006)

Pulmonary thromboembolism is among
the leading causes of maternal deaths in
the United States, and most events ofve-
nous thromboembolism can be reduced
with either medical or mechanical throm-
boprophylaxis,za'2s and it has been sug-
gested that a systematic reduction in ma-
ternal death rate in the United States can
be expected if all women undergoing ce-
sarean delivery receive thromboembo-
lism prophylaxis.5 Therefore, in addition
to using pharmacologic anticoagulation
prophylaxis for high-risk patients, we
also implemented the routine use of in-
termittent lower extremity pneumatic
compression devices for all cesarean
deliveries.

Obstetric emergency drills (2005)
The loint Commission recommends
that obstetric departments consider pe-
riodically conducting clinical drills to
help staffprepare for shoulder dystocia,
conduct debriefings to evaluate team
performance, and identifr areas for im-
provement.r3 Such drills appear to im-
prove recognition and management of
shoulder dystocia and can improve phy-
sician's communication skills as well as

reduce traction forces.26'27 Drills were
instituted over time for maternal cardiac
arrest, shoulder dystocia, emergency ce-
sarean section, and maternal hemor-

rhage. Obstetricians, anesthesiologists,
neonatologists, nurses, residents, fellows,

and physician assistants participate in
these drills. The shoulder dystociaand ma-
ternal hemorrhage drills are performed
with a matemal and fetal manikin and in
small groups of6-8 individuals so each can

obtain practice in performing the neces-

sary fetal manipulations.
The main objectives of the shoulder

dystocia drill are to diagnose shoulder
dystocia, prevent injury by performing
the correct maneuvers, time manage-
ment, prevention of traction, and teach
proper documentation.

Recruitment of a laborist (2007)

Inhouse oncall attending coverage is
provided on a 24-hour basis by one of
the full-time faculty attendings that have

obstetric privileges. To address lifesryle
and patient safety concerns, Weinstein
recommended a practice of having hos-
pitalists and laborists,2s Clark recom-
mended a rea'ssessment of group obstet-
ric practice to improve patient safety,2e

and a survey showed that laborists can

have a high career satisfaction.3o In 2006,

we hired a laborist to provide inhouse
coverage for the labor and delivery floor
for nights and weekends and therefore
reduce inhouse oncall responsibilities of
other physicians.

1t,

Oxytocin initiation checklist (2009)

We implemented a checklist with the
most important elements of the stan-
dardized oxytocin policy: Completion of
the checklist is required by nurses before
initiation of oxytocin for induction or
stimulation of labor.

Postpartum |remorrhage kit (2009)

We made available asingle hemorrhage kit
that includes the 4 most important drugs

used for postpartum hemorrhage (o>ryto-

cin [Pitocin; King Pharmaceuticals, Bris-
tol, TN], misoprostol [Methergine; No-
vartis Pharmaceuticals, Basel, Switzerland,
Cytotec; Bristol-Myers Squibb, Skillman,
N]], carboprost [Hemabate; Pfizer, New
Yor( NYI). qu,

lpternet baied required reading
assignments and testing (2009)

We created an inhouse internet-based
password protected reading and testing

program (http://wrvw.InPrep.com) for
protocols and other publications related

to labor and delivery safety. All attend-
ings and residents have been required to
regularly read assigned literature and
pass a multiple choice test related to the
reading material.

Compensation payments
andsentinel events

We performed a retrospective review of
obstetric compensation payments from
2003 to 2009 collected by the MCIC. Ob-
stetric compensation payments were de-

fined as all actual payments made as a

sum of indemnity paid plus medicolegal
expenses paid for by the hospital for de-

fending the case. In NewYork City, most
professional liability suits are initiated
within 2-3 years after delivery, and they
are often not settled until many years

later. Therefore, in addition to actual
compensation payments, we also as-

sessed new and ongoing significant pro-
fessional liability suits (expected at

$1,000,000 and above) and potential fu-
ture professional liability suits. Data on
sentinel events at our institution were

evaluated from 2000 to 2009 by analyz-
ing data obtained from a sentinel event
adverse outcome database that is pro-
spectively recorded by the hospital's
quality assurance committee. Sentinel

events are determined by the Medical
Center according to Joint Commission
standards. The Joint Commission de-

fines a sentinel event as "... an unex-
pected occurrence involving death or se-

rious physical or psychological injury,
or the risk thereof ..." (http://www.
j ointcommission. orglSentinelEvents/ ).
At our institution, sentinel events included
maternal deaths. and serious newborn in-
juries, including birth asphyxia and hy-
poxic ischemic encephalopathy.

Results
Compensation payments
Figure 2 shows the yearly obstetric com-
pensation payment totals paid out from
2003 to 2009. The 2009 compensation
payment total constituted a 99.1% drop
from the average 2003-2006 payments
(from$27,591,610 to $ 250,000). The av-
erage yearly compensation payrnent in
the 3 years from 2007 to 2009 was
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rently pending "baby damage" suits in-
volves deliveries before 2003.

Table 3 shows the average time it takes

from the event to payment. There is an

average of 6.9 years (range, 0.6-17.1
years) between the event and the pay-

ment. On average, it takes 3,2 years

(range, 0-10 years) between the event
and the claim and another 3.7 years

(range, 0.3-10.4 years) between the

claim and the payment. Of all claims,

650/o (26140) were made within 3 years

aft er the ev ent and 49o/o of payments (20l
4l) were made within 6 years after the

event.

Sentinel events and adverse outcomes
Figure 3 shows the yearly rate of sentinel

events per 1000 deliveries. There was a

steady decline ofsentinel events over the
years of the study, from 1.04 sentinel

events per 1000 deliveries in the year

2000, to no sentinel events in both 2008

and2009. For the last 6 years, there has

been no maternal death on labor and de-
livery (we had I postpartum maternal
death 10 days after discharge from a ce-

rebrovascular accident) and there has

been no permanent Erb's palsy since we

began shoulder dystocia drills in 2008.

Since 2007 there was only 1 infant born
of a total of 15,932 deliveries with the di-
agnosis of hypoxic ischemic encephalop-
athy (HIE) for an incidence of 0.6 HIE of
10,000 deliveries. Subsequently, that in-
fant had no moderate or severe neurode-
velopment impairments. In 2009 there
was no infant born with HIE.

The definition of HIE included a se-

verely depressed newborn with need for
resuscitation in the delivery room, evi-
dence of severe acidemia at birth based

on cord blood gas values and early ab-
normal findings on neurologic examina-
tion and/or abnormal assessment of ce-

rebral function.32

Comment
In 1999, the Institute of Medicine pub-
lished a report challenging the prevailing
wisdom that all was well with the Amer-
ican health care system.s This report
called for a sweeping overhaul and stated

that "higher level of care cannot be

achieved by further stressing current sys-

tems of care. The current care systems

$0

2009

$2,550,136 as compared with an average of
$27,591,610 in the previous 4 years (2003-

2006), ayearlysaving of$25,0 4I,475 (total:
$75,124,424) during the iast 3 years.

'i-he compcnsation payments between
2003 and 2008 included delivery dates
before 2003. We also assessed potential
future and pending professional liability
suits through the early identification
program. In 2006, rve had 1 adverse out-
come case that was identif,ed through

1.20
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our program for the early identification
of potential professional liability cases,

and the case was settled expeditiously. In
2008 and 2009, for the first time in this
decade, therc was no professional liabil-
ity suit initiated involving a possibly
brain-damaged infant. In addition, there
is currently cinly 1 active professional li-
Ebility suit exceeding a $l miliion esti-
mated loss for an obstetric case from
2005 onward. One of the 2 other cur-

FrsufiH

Sentinel events by year (peitOOO deliveries) .

g2,852,620 $4'547 J87
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cannot do the job. Trying harder will not
work. Changing systems of care will."
There also have been increasing con-
cerns about the rise in malpractice costs
and its efTect of availability of health
care."

After an external review ofour obstet-
ric service, we undertook comprehensive
system changes beginning in 2003, to
improve patient safety on our service.
Among these patient safety changes were
significant eliminations in practice vari-
ations as well as significant improve-
ments in communication methods be-
tween staff. The main goal of these
changes was to improve patient safety
and decrease adverse outcomes. We did
not expect a rapid and significant effect
on compensation payments.

Our results show that implementing a

comprehensive obstetric patient safety
program not only decreases severe ad-
verse outcomes but can also have an im-
mediate impact on compensation pay-
ments. Beginning with the fourth year of
the program, compensation payments
began to drop significantly. Yearly pay-
ments for the most recent 3 years (2007 -
2009) averaged $2,550,136 as compared
with average yearly payments of
$27,59I,610 for the preceding 4 years
(2003-2006). The $25,041,475 yearly
savings in compensation payments for
the last 3 years alone dwarf the incre-
mental cost of the patient safetyprogram
and are well above those reported by
Simpson et a1.32 In our opinion the doc-
umented success of our patient safety
improvement program in decreasing
compensation payments for the past
years understates the true long-term im-
pact ofthe program on patient safety, as

we expect significant savings to continue
into the future.

Our neonatal intensive care unit is a
center for "cool cap" treatments (treat-
ment of infants with neonatal encepha-
lopathy with hypothermia helmets), and
it regularly treats infants with HIE.33 Of
the more than 50 infants with HIE who
were treated in this program over the last
3 years, only I among our own 15,932
deliveries came from our institution (the
only 2007 sentinel event). Our observed
departmental incidence of 0.6 HIE of
10,000 deliveries in the last 3 years is well

below the reported 25 of 10,000 deliver-
ies.3a On follow-up, this infant had no
moderate or severe neurodevelopment
impairments and hence for the last 3

years there are presently no known HIE
brain damaged infants "in the pipeline."
As the amount of compensation pay-
ments for an infant with neurodevelop-
ment impairments can be well in excess

of $ I 0 million in New York Citn the pre-
vention ofeach and every I ofthese cases

is crucial to minimize such payments.
The Institute for Safe Medication

Practices (ISMP) has added oxftocin to
its list of high alert medications.3s The

'use of oxytocin during labor has been
found to be associated with malpractice
claims.36 Using oxytocin during labor
may have a negative impact on the prob-
ability of successfully defending a pro-
fessional liability case, and its misuse,

especially its association with hyper-
stimulation, has been alleged to be re-
sponsible for many if not most of the ad-

"ierse outccirnbi and professional liability
litigation involving abnormal labor.37-ao

The best defense against legal chal-
lenges involving the misuse of oxytocin
is to use the drug judiciously and in ac-

cord with institutional policies.ar How-
ever, despite reports that standardized
and uniform practice patterns are
known to have better outcomes than
.griater prattiie variations, medical prac-
tice continues to be characterized by
wide variations that have little basis in
clinical science.r6 This is especially true
for oxytocin usage, which has many per-

sistent variations even within the same

institution.a2 Clark et alal concluded that
a physiologically sound and evidence-

based approach to oxytocin use is possi-

ble and explained that it may be difficult
to effect change in practice when physi-
cians so often see no untoward effects of
excessive uterine activity.

It has been suggested that implement-
ing a uniform oxftocin policy and using

an oxftocin checklist may improve peri-
natal outcomes.43-4s We also found that
implementing a uniform oxytocin pro-
tocol and checklist helped our staff make

better use of oxftocin and allowed nurses

to focus on better patient care instead of
following protocols that varied from
physician to physician. Implementing a

uniform oxytocin protocol likely con-
tributed to our improved patient safety

and prevention of adverse outcomes.
Our experience supports the recommen-
dation that: ". . . Malpractice loss is best

avoided by reduction in adverse out-
comes and the development of unam-
biguous practice guidelines."5

Many pregnant women are given mi-
soprostol "off-label" for cervical ripen-
ing and labor induction even though this
medication is not approved for use in Ia-
bor and is associated with an increase in
uterine hyperstimulation and resultant
fetal asphyxia and uterine rupture, am-
niotic fluid embolism, perinatal mortal-
ity, and HIE in surviving infants.a6 Be-

cause of these concerns, we decided to
limit the use of misoprostol in labor to
inductions in a nonviable fetus.

v&&-ra,3

2003 $50,940,309 5.9 (1 ,1-1 0.3)

2004 $30,464,590 10.5 (3.9-1 7. r)

200s $3,336,605 5.5 (1.2-9,5)

2006 $25,624,937 8.2 (4.1-13.2\

2007 $2,852,620 8.1 (5.0-12.0)

2008 $4,547,787 4.7 (0.6-14.4)

2009 $250,000 0.8

2003-2009 $117,991,848 6.9 (0.6-17.1)

()runebaum. Obstetic patient sal'ety measures aru) rcmpeilsation payments Am I Obtlet Gynecol2011.
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Good teamwork promotes profes-
sional integrity and is essential in deliv-
ering optimal patient care,aT and failure
in communication and teamwork is of-
ten cited as a common cause of adverse
events.6'n8'4e's0 We found that teamwork
can be further improved in labor and de-
livery by maintaining an electronic com-
prehensive communication board as the
essential hub for communications among
staff.

Sleep deprivation can impair safetn
and establishing a laborist program has
been recommended to improve safety.28

The hiring of a laborist allowed our ob-
stetricians to work reduced inhospital
hours and likely contributed to the im-
proved safety climate and improved out-
comes at our institution.

The traditional erasable labor and de-
livery white board usually reflects situa-
tional awareness, the state of knowing
what is going on with patients and in the
unit. Unfortunately, most obstetric units
still use a dry erasable white board that
has severe limitations, including accessi-
bility and space limitations. We believe
that the implementation of a centralized,
internet-based comprehensive electronic
"white board" with automatic alarms
and color-codingt8 significantly improved
situational awareness and thus may have
contributed in decreasing adverse out-
comes and reducing compensation
payments.

Historically, EFM tracings have been in-
terpreted with wide variations among the
Iabor and delivery staff, often leading to in-
consistent decision making in response to
tracing interpretation. MacEachin et al51

showed improved communication as well
as improved safef perception by the staff
with the use of a common EFM language
after a multidisciplinary EFM training
program.

Our study is limited by its retrospective
nature. There were numerous changes
made over several years, so that the im-
pact ofany one change on a single out-
come measure cannot be individually
determined. It is possible, that because of
the retrospective nature of this report,
there may have been other unknown fac-
tors that contributed to the reduction of
compensation payments and sentinel
events.

To paraphrase Ralph Waldo Emerson
(1803-1882) who said "Life is a journey
not a destination," we believe that
achieving patient safety on labor and de-
livery is a journey, not a destination.

Improving patient safety requires ex-

tensive and considerate changes, physi-
cian and staffcooperation, constant vig-
ilance, flexibility, and rapid adaption
based on new experiences and it may
take considerable time to reap financial
benefits in the future.

Making significant changes on a labor
and deliveryunit including such features

as the implementation of a standardized
oxytocin protocol, electronic charting,
team training, and improving situational
awareness through a central communi-
cation system, should be considered

by all obstetric services. As we have

shown, these changes can increase pa-

tient safety, decrease sentinel events,

and, as a consequence, reduce compen-
sation payments.
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U'M's efforts to encourage disclosure of medical errors decreased
claims

Admitting mrcfakes did not lead to more malpractice cosfs

Ann Arbor, Mich.- The University of Michigan s
program of full disclosure and compensation for
medical enors resulted in a decrease in newclaims
for compensation (including larrcuits), time to claim
resolution and lovter liability cosfs, according to a
study published Aug. 17 in the Annals of lntemal
Medicine.

"The need forfutl disclosure of harmful medicat
effors is diven by both ethics and patient safety
concerns," said lead study author, Allen Kachalia,
M.D., J.D., Medical Director of Quality and Safety at
Brigham and Women's Hospital. "Hovever,

mav read to more marpracti"" ,t"i^, 
"ra 

,o?7!,7;:,::':;',;':;:!:;""r:;::::###;' 
error

consisfently as vre vwuld hope.',

ln 2001, the University of Michigan Health Sysfem launched a comprehensive claims
management program that centered on fult disclosure with offers of compensation for medicat
effors. Underthis model, IJ'M proactively looked for medical effors, futty disctosed found errors
to patients and offered compensation v,hen atfault. Researchers conducted a retrospective
before-and-after analysis fo determine howthe UMHS model affected claimsand cosfs.
Revieuing claims from 1995 to 2007, researchers found a decrease in newlegal ctaims
(including the number of lavwuits per month), time to claim resolution, and total tiabiliflz cosfs
after implementation of the disclosure with offer program.

"The decrease tn claims and cosfs may be attibuted to a number or combination of factors,"
says Kachalia. "We found a 61 percent degrease in spen ding at the IJMHS on legal defense
cosfs, and this supporfs fhe possdi ility that patients may be tess likety to fite lansuits unlten given
prom pt transparency and an offer of com pensation."

www2.med.umich.edu/..Jdetails.cfm?1D... 
1/3
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Researchers hope thatthis study uitt atteviate the fears associafe d vith disclosure and uill
further encourage efforts fo discloi e att ha"rmful medical enors.

Richard C. Boothman, chief risk officer at the tJniversity of Michigan and a co-author of the
study, says fhe research proves that a poticy of futly disclosing errors does not appearto lead to
skyrocketi ng m edi cal cosfs.

"Thisshouc' that overtime, hospitats can afford to do the ightthing," Boothman says. "lt
demonstrates nhatvre have believed to be true for some time: the sky vwntfatl in by pursuing a
pro-active and honest approach to medical mistakes.,,

But Boothman adds that reducing cosfs is notthe main motivation behind the tJ-M policy.
Changing the culture to encourage caregivers to admit mistakes a/so has improved patient
safety, nhich is much more difficultto measure, he says.

"We cannot improve if ve're not honest about mistakes. By engaging the patient early - and
mostly listening more than tatking at first - vw get a fuller viewof wttat happened, a better viewof
uhat it looked like to the patient, facts that may not be apparent from the chart alone. Engaging
patients and families early even before vve have reached our owt conclusions a//ous us to get a
more accurate viewof wttat happened and provides the opportunity to correct any
misimpressions and misunderstandings-for everyone concemed,"says Boothman.

"We are alt in this together. We support ou'r'staff best by being honest about mistakes because
vithout that honesty, ve'll never fiithe proiblem, other patients may get hurt and vw'll expose aur
staff to that heartbreak again, too. Honestyis fhe key to improving and hurting no one e/se is fhe
besf n'sk management I can imagine."

Additional authors: Samuel R. Kaufman, M.A., Susan Anderson, M.B.A., M.S.N., Kathteen
Welch, M.5., M.P.H., Sanjay Saint, M.D,a ryp.H.and Mary A.M. Rogers, ph.D, M.S.

Funding: Btue Cross B/ue Shietd.of.Micfiigan Foundation.

The University of Michigan Health Sysfem inctudes the lJ-M Hospitats & Heatth Centers, uttich
compnses three hospitals and dozens of outpatient health centers and clinics;the IJ-M Medicat
School uith its Faculty Group Practice and extensive research and education programs;the
clinical operations of the U-M School of {t1rsing; and the Michigan Heatth Corp.The three Ll-M
hospifals are University Hospital, C.S. Mott Chitdren's Hospital, and Von Voigilander Women's
Hospital. UMHS has been recogqpgd numerous fimes for excellence in patient care, including
15 years on the honor roll of "America's Besf Hospitats", as compited by U.S. Neus & World
Report. The U-M Medicalschool rs one of the nationb biomedical research pov'erhouses, vith
total research funding of more than $420 million, and consistentty achieves high rankings for
excellence in the education and training of physicians and biomedicatscienfisfs. For more on
UMHS, see wwAtmed.umich.edu. ; .

Brigham and Women's Hosp ita( QWH)"iqfi7SS-Oed nonprofitteaching affiliate of Haruard
Medical Schoo/ and a founding rhbmber of Partners HeatthCare, an integrated health care
delivery netvwrk. For more information about BWH, please visitvvvwr.bighamandvwmens.org.

www2. med. umich.edu/..-/details.cfm?l D...



First Do No Harm
Last year there wasn't a single fatal airline accident in the developedworld. So why is the U.S. health care system still accidenily killing
hundreds of thousands?
The answer is a lack of transparency,
By Marshall Allen

Georgeanne Mumm's surgeon emerged from the operating room with welcome
news for her worried family. He had removed her cancerous kidney, he said, and
her outlook looked good.

The surgeon failed to mention, however, that he also had accidentally removed
part of her pancreas, having mistaken it for a tumor. Nor did he mention that he
had in-advertently cut the blood flow to her spleen, damaging it irrevocably. Only
an emergency operation by another doctor the next day kept Georgeanne irom
dying right then and there.
Now the fifty-six-year-old Mumm sits alone in her trailer in rurat Nevada. She is
unable to work due to her disability but is still on the hook for about 9300,000 in
medical expenses related to her disastrous contact with the u.s. health care
system.

YnV--09 we keep hearing stories like this? Twelve years dgo, the Institute ofMedicine issued a landmark report showing that medr:cal errors in U.S.hospitals kill up to 98rooo Americans a year. In 2ooo, another estimatepublished in the Journal of the American ttedical Association, which
included fatalities resulting from un necessary surgery hospital-acquired
infections, and other instances of harmful medical practice) put the total annualdeath toll at Z5O,OOO.

By that figure, contact with the U.S. health care system was the thirdleading cause of death in the Unjted States, just behind all heaft diseaseand all cancer. People responded to the alarm. Task forces were convened,
congressional investigations launched, op-eds written. yet as hard as it may beto believe, American medicine is, if anything, even more dangeroustoday.
rn November zoLo, the U.S. Department of Health and Human servicesissued a study that covered just the 15 percent of the U.s. population
enrolled in Medicare. rt round th-at each month one out of seven Medicarehospital patients is injured-and an estimated 15rooo are killed-byharmful medicat practice. Treating the consequences of medical errors cost
Medicare a full $324 million in Octoblr 2008 alone, or 3.5 percent of all Medicareexpenditures for inpatient care. Another recent study looked at the incidence ofavoidable medical errors across the entire population and concluded that theyaffected 1'5 million people and cost.the U.S. economy g19.5 billion in 2008. Thecenters for Disease controt and Frevention have liii-it"d that almostloo'ooo Americans now die from hospital-acquired infections alone, andthat most of these are preventable.

Washington Monthty empnas -3L24
Page 1



I -:

People like Carole LaRocca are the human face of this travesty. One day recenfly I
sat at the seventy-four-year-old's kitchen table as she broke down in tears. She
w_as weeping not because of the hospital-acquired infection that almost took her
life, but because of the $3,676 bill she faced forthe antibiotics she needed to
treat the harm done to her by her hospital stay. Every month she pays g25 of her
meager fixed income toward the debt, and is still hounded by bill coliectors.
A cynic might say it's no surprise that American medicine fails to put safety first,
since doctors and hospitals often make money by treating those they injure.
There is, however, also a deeper and more systematic reason for the continuing
toll of injury and death caused by the U.S. health care system: we don,t know
who's failing and who's succeeding. Plenty of U.S. hospitals have dramatically
improved their safety performance. The best have virtually eliminated the
deadliest hospital-acquired infections, even as lethal microbes have evolved to
become more contagious and resistant to treatment. If every health care
provider adhered to the highest standards of patient sifety and
evidence-based medicine, hundreds of thousands of lives could be saved,
to say nothing of the billions of dollars spent on treating comptications-
but good luck discovering for yourself whicn hospitals ale safe and
effective and which aren't.
That's because the public, the payers, and the providers themselves typically lack
access to the data necessary to ma(e such a life-and-death determination. In the
airline_industry, if a pilot so'riiuch as'accidentally makes a wrong turn moving
aygy.from the gate, anywhere in the world, the event is instantly recorded in
global databases and scrutinized by government agencies and the industry itself.
The knowledge gained from this continuous process leads to big and litile
changes in aviation protocol, equipment, and personnel. As a relult,
there was not a single airline f_atSiitv anywhere in the developed worldlast year ,, _

In health care, by contraslr'pati6nt safety experts often remark that the
death toll from medical errors in U.S. hoipitais is equivalent to threejumbo jets falling out of the sky and killing all the passengers on board
every fotty-eight hours. But even the most egregious errors go largety
unreported, and.yfen they are reported, they are often buried ind ignoied. For
the most Port, all the pubtic Aels t_9 lear about are industry-wide estimates and
statistical averages of the kind prdqdhteO above. Because we lack specific
knowledge of where these'injuries ife occurring and under what circumstances
we can't know precisely what to do about the o-ngoing catastrophe or whom to
reward when specific solutions are found.

Fortunately, there is much that can be done-even by mere journalists willing to
submerge themselves in some data.*!\ot long ago, my colleigue at the Las vigas
sun, Alex Richards, and I set out fo jdentify ineie cases of pleventable harm andpublish them. In Nevada, ieguiato&'lbquire hospitals to submit a record of every
inpatient stay, a policy originally intended to monitor costs. Based on billing
records, each file provides a patient's age, gender, and race, as well as the
conditions diagnosed and the procedure! received during his or her hospital visit.

l$p:?wryw.ryashins pase 2washington Monthty Emphasis aao@ 8!24
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And in 2008, the federal government started asking hospitals nationwide for one
additional piece of data. Stung by the money it was paying under Medicare
to treat injured patients, hospitals were required io report with a ..yes,,
or a "no" whether each medical condition was present when the paiient
was admitted. This makes it posg*ible toiidentify how may patients
acquired preventable injuriei tfufrjle at the lrosjital-problems like severe
bedsores, bloodstream infectiohs' baused by central-iine catheters, and
falls that resulted in a broken bone.
Shaking the data out of Nevada's state government wasn't easy, and crunching
through 2.9 million inpatient billing records was also involved, as well as
interviews with more than 250 nurses, doctors, hospital administrators, and
injured patients to make sense of it all-but we eventually prevailed and launched
a five-part series based on what w'e biscovered. (The entire series is available at
www:lasvegassun.com/hospitat-care.) Not surprisingly, given the picture that
health care quality experts paint of the U.S. healtn ia'ie system as a whole, we
found that the safety performance of Las Vegas hospitals was alarming. In 2008
and 2009, for example, we identified 3,689 [as Vegas patients who suffered
preventable harm, including 2,0L0 who became infLcted by one of two nearly
untreatable and often fatal bugs: methicillin:resistant Staphylococcus aureus-
better known as MRSA-andClostr.idihm difficile. In 354 of the totat cases, the
patient died in the facility. With the ihelp of other public documents, we
established that only about one in ten of these and other preventable
effors was ever brought to the attention of authorities, as is required by
state law, much less analyzed for lessons learned.
The real power in our reporting, hgwever, came from the transparency and
accountability it imposed on the lcical health.care system. We published thetotal number of injuries and infections and their rates for each hospital in
Las Vegas' Under pressurb.fror-n,hospital lobbyists, the Nevada state
9overnment had long refused to do this, as is common in other states aswell. But we saw good reasons for naming names. So, for example, we posted a
tool on the Sun's website that allows userJ to compare the rates of MRSA
and Clostridium difficile infections in different Las Vegas hospitals. As it turns out,
the MRSA infection r-ates range fro.,* 24 per 1,000 diicharges at Desert Springs
Medical Center, to a "mere" 7.6 atlSpring Valley Hospital, eignt miles down theroad. .,:. .:r-,-.

To put this more-than-thr""folO Oiif"r"n.e into context for our readers, wepublished a series of accompanying stories pointing out that infection control is
hardly rocket science. According to or. Peter Pronovost, a professor at Johns
Hopkins School of Medicine and a national patient safety leadeq prevention of
central-line catheter infections involves little more than'a simple five-stepchecklist: - "-* ,t

. Wash hands. ' .l ', :i1r.

. Wear sterile gloves, hat, mask,
and gown and completely cover
the patient with sterile drapes.

Washington Monthty Emphasis Added by Ai Smith, MTI_A, 439-3124
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. If possible, do not place the catheter
in a patient's groin, where it can
more easily become infected.

. Clean the catheter inieftion.site
on the patient's skin with ..t,.
ch lorhexid ine a ntiseptiE rsolutioir.

. Remove catheters when they are
no longer needed.

After Pronovost paftnered with Michigan hospitals to study the
effectiveness of the checklist, the reduction in infection rates saved an
estimate $1oo million and lrSoo'rives over just an eighteen-month
period. In 2002, Dr. Rajiv'Jain of the Pittsburgh Department of Veterans Affairs
Medical Center introduced a commonsense method used throughout Europe to
drive down the number of hospital-acquired MRSA infections: swab the noses ofpatients before they are admitted, and if they test positive for MRSA,
isolate them from other patients. This simple protocol has reduced
hospital-acquired MRSA infections by 59 percent at both the pittsburgh
VA and other hospitals that haverfollowed its example. At some VA
hospitals, MRSA infection.rates.fqve been lowered lo almost zero.
It's still too early to tell how the market share or quality of care at different Las
Vegas hospitals may be affected by exposure to our bit of sunshine, but we,ve
already seen the leaders of at least two institutions publicly reporting the errors
and infections that take place in their hospitals and vowing to make 

-
improvements. Meanwhile, insurance companies can see the same broad
disparities in patient safety, and sbme now use our data to pressure hospitals to
improve quality._State 

_regulEtgrs regponded to the revelations by using our
methods to verify.our finding-s in the'same billing records, and then larlnching
investigations of the individual cases of patient liarm. Transparency is a pdtent
antidote for complacency.

Because of the lack of national stqndards fo1 measuring and reporting harm topatients, we were unable to show -definitively, with a few exceplions, tnat care in
Las.Vegas is any more danqQrous llian anywhere else. It,s telling that some
leaders of the local medical"dstaOli'snment'jumped on this point.-"you're looking at
the problems in Las Vegas and saying there are problems here, no one is denylng
that,"said Dr. Ron Kline, president of the Nevada State Medical Association. "But
the argument would be that those similar problems exist in other places. To some
degree you can't eliminate them,,1. ,-
Unfortunately, this attitude is typi;al"among'health care leaders. When I showed
our data about acc.idental sutg,ical,irlju.ries to or. Jim Christensen, an allergist who
also oversees quality improvEih'ent at Spring Valley Hospital in Las Vegas, he was
nonplussed. "I see these all the time," he told me. Asked if he had become inured
to the problem, he said that surgery is "like working on the car with the enginegoing. Sometimes something slips, but they recognize the injury right awaf and
repair it. As long as that doesn't gf,Feyond tne puOtished erior rate, I'm fine."

page 4washington Monthty Emphasis laaffi -gLz4



What these and many other like-minded health care professionals are
saying can be put another way: Never mind that eruors committed by
individual hospitals might be'leading to,hundreds or thousands of annual
deaths and injuries, or that safety measures put in place by other
hospitals show that mosllf thgse casualties are avoidablei as long as the
rate of medical error or infbcti6n at any given hospital is in line wilh the
national average, that is good enough.
Kerry O'Connell, a fifty-four-year-old construction executive from Colorado, scoffs
at this mind set. Several years ago he became infected with potentially lethal
bacteria during surgery to repair a broken elbow. O'Connell says that it took
weeks of procedures to flush out his'wound, and months of infusions with potent
antibiotics to kill the resistan! bugrryet doctors and hospital administrators
refused to accept responsibility foi ihe infection. Meanwhile, they charged
O'Connell and his insurance company 965,000 for the treatment. CalvJnized by
the injustice, O'Connell became a patient safety advocate and has adopted a
cle-ver prop to get his big point across. When he attends conferences on patient
safety, he wears a name tag that lays, "The, Numerator."
When people inevitably ask,him wh.qt that means, he launches into the
explanation. It's easy to for!b.t, hq,€ays, that even in hospitats where medical
error rates are no worie than average, the numerator in that ratio-the
number of actual people victimized-remains large and unacceptable. "I
call infection rates sedatives for health care workers s6 they can sleep at night,,,
O'Connell said. "They keep tracking these rates and compaiing to each other and
saying'We're not so bad.'But the'oqly thing that counts in the end is how many
people got infected.,, , ] *
If the airline industry andiits rg'fulators had clung to the same attitude,
the average rate of airline iataiities would likely be litfle better than it
was in the 195os, when flying was at least three times as dangerous, on
average' as it is today. It's only human nature to call average good enougir,
particularly when what you are doing is difficult. Moreoveq whLn 

-people 
are

engaged in inherently dangerous qctivities tfrat they believe bring great benefit to
society-whether it is serving theifi country in combat, or moving passengers at
600 miles an hour in and oq! qf thglyild blue yonder-it's understandable that
they tend to overlook or dis'rfilss anfivoidable harm caused by their actions. Dr.
]_homas Lee, an associate editor at the New England Journal of
Medicine and a professor at the Harvard School for public Health, noteshow this same process of moral disengagement affects doctors andhospital administrators. They are.reticent to acknowledge patient harm, he
says' because they're too busy,high[Shting the diseases cured and lives saved.
To overcome this natura[tg1d6nsv toward moral disengagement-or
yvhat safety expetts in odfidr fi6lE; call "normalized deviance,,-we needin health care what the airline and many other industries already have: aprocess for systematically recording specific errors and near misses andfor making them widely known so that everyone can learn from them. Dr.
P.ete-r Pronovost, the safety expert from Johns Hopkins, recommends creating asimilarly robust, nationwide qystem for spotting, measuring, and reporting
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instances or harbingers of harmful care, with spot audits of medical records to
assure compliance. This was also g recommendation of the ground-breaking 1999
"To Err Is Human" report. Following.the example of the aviation industry (and of
the VA health system, incideBtally);;qhis system should also include a proiess that
allows people who witness cii commit errors and near misses to report them
anonymously.

Public reporting will be bolstered, to a limited degree, under the fine print of
Obama's Affordable Care Act. The new law says that certain injuries and
infections that take place in hospitals will be published on Medicare's Hospital
Compare website. Hospitals will also","be rewarded or penalized according to how
certain readmission rates a1$,hospital-acquired injuries compare to national
averages. (As this story was going to press, the Centers for Medicare and
Medicaid Services were formulating regulations that go further than any previous
efforts, using both carrots and sticks to get hospitals to make care safer.) But
here again, the mind set is not zero tolerance of error, but merely a focus on how
different hospitals compare to the mediocre safety performance that pervades the
industry. Moreover, the new lavrl agp.fles only to acute care hospitals, leaving out
nursing homes and other long-terfir.Care facilities. It will only include harm to
Medicare patients, a subsejt'6fthe'olErall population. And the system will not be
able to capture some of the most common types of injuries to patients, such as
those caused by medication errors.
The provisions of the Affordable Care Act are a step in the right direction, but
they don't go far enough. fmplementing and operating a nationwide system
that captures all harm to patieJr[p also requires that the U.S. heatth care
system at last move out of the'nineteenth century and replace paper
records with open-souri$.trulf ihtegrated information technology of the
kind the VA has pioneered. Electronic medical records, if they are writien in
compatible, open-source computer languages, have the potential to form vast
databases that researchers, regulators, and practitioners themselves can easity
mine to spot dangerous or ineffective practice patterns. Unfortunately, though
many health care providers are busy,installing health IT using federai stimulus
dollars, most are installing p;opriet/toftware that will leave data locked in "black
boxes" and that have limltediryalue'iri',promoting transparency. (For more
information on this subjeit, see pfrillip tongmai, "code Red,,;:uly/nugust 2009.)
Done right, a fully digitalized and integrated medical record system
would also by itself prevent many serious errors, such as the thousands
that occur every year when pharmacists misread a doctor's scribbled
prescription. Lest you thin( guch inatters are no big deat, the Institute of
Medicine estimates that t[re'avefbge hospital pitient in the U.S. is subject
to at least one medicatiodprroylier day (wrong med, wrong dose, wrong
tjme' wrong patient), and that the financial coJt of treatinglne harm
done by these errors conservatively comes to g3.5 billion a year. An
integrated digital records system would also make it much easier to monitor and
curb the overuse of treatments that are both costly and dangerous. For example,
Americans are exposed to so many.CT scans, many of them redundant, that,
according to the New England Jouinal of Meilicine,the resulting radiation exposure
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may be responsible for as much as,?.percent of all cancer deaths in the country.
With such a robust, data-driv"n ,iri"r or rlr"ty promotion at last brought to
bear in health car_e, averagqfoerfoSmance will no longer seem good enougn.
Health care providers, employers ihoosing health caie for theii workers,lnd
patients seeking the best care will all demand more. The benchmark for any given
hospital to meet would thus become what it should have been all along: the 

-
refusal to tolerate even one case of preventable harm to a patient. Wifhout such
demonstrable standards of performQnce, there is little hope that the quality of
heafth care can improve-whether-_lth"e systein is "socialized," "market driven,,'or
any combination thereof. ,e ..t:

''4," ' .ji-1"

Some doctors and hospital administrators will object on principle. When
O'Connell, aka *The Numeratol" asked his surgeon about the moral implications
of billing patients for treatments made necess5ry by sloppy medical practice, the
response he reports receiving was disheartening: "We're like lawyers," O'Connell
recalls the surgeon saying. ..We jupl.provide services by the hour and sometimes
it works and sometimes it.doqsn,!.J.,iig,

other medical providers rii.i.rjv u f,i;fi"r standard than this, yet many wi1 stitl
raise all kinds of methodological objections. They will say that their patients tend
to be much sicker or older than thole treated in other hospitals. Or that the
reason their hospital has such high infection rates is that many of their patients
come from nursing homes, where le.thal bacleria are rampant. (In the case of our
investigation, I always pointed ou!that we rirere reporting the infections that their
own employees had marked 3E ngtrpggsent at the time the patient arrived,
meaning they were acquired.iri the:Htispital itself.) And to be sure, certain risk
adjustments do need to be made in comparing the performance of one hospital
with another.

But these are adjustments that can be made, and made all the more fairly and
definitively the more data we have.about jugt who is receiving what treatments
and with what results. In no'othef,realm-cArtainly not any al inherenily
dangerous as health care;gg,yy".Egqgpt the argument that meaningful
comparisons of results are iifiposstble-iust because those being compared face
somewhat different circumstances. Some airports have shortei runways and are
more congested than others; some have to deal with frequent snow or
thunderstorms, nearby mountain ranges, or lakes and rivers that attract unusual
numbers of flocking birds. No two.areexactly the same. yet we don't therefore
conclude that there is no point in comparing the safety record of one airport
versus another, 1uc.h less say that,if is acceptable for a certain number of people
to be routinely kitled on apprtiach olrtakeoff. We demand that all airports, and'
everyone else involved in aviation, do what it takes to get accidents'to as close to
zero as possible, and that they use reams of performanle data to make that
happen.

Moreover, it's not just the outputg.of different health care providers we are
concerned with, but their inputs as'Eell. Vou say many of your infected patients
are coming from nursing horpesz Wfy not hold tnem io higher standards? why

.;' .{ji' ' ii*"
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are you not doing what the P.ittpbuig'' vn is?doing and testing all your patients for
infection before they get outrcri thtftards? Why don't you h5ve sensors in
hospital rooms, as some hb$itals do, that sound an atarm if anyone exits
the door without having first washed his or her hands? For that matteri why not
take up the suggestion of Paul O'Neill, the former treasury secretary who
pioneered industrial safety as CEO of Alcoa and is now a leading voice on patient
safety: have a big sign posted at the front door of the hospital, as nearly all
factories and construction sites dq, that reqinds workers as they come on each
shift just how many days it fias'beemsince the last medical error or hospital-
acquired infection? In short, just exactly what have you done to promote a
culture of safety?

Experience has shown that when hospitals and doctors can answer that
question forthrightly, and when they are open and honest about their
mistakes and show they are taking steps to fix them, they are much less
f ikely to face malpractice suits, In 2OO4 the University of Illinois Medical
Center in Chicago began flagging cases of harm and unsafe conditions that could
cause injuries-up to 7,000.Lqpgrtg.a,year. rt also began admitting and
apologizing for its mistakes, cdnducting investigations of harmfut
incidents that are open to patients andlheir families, and even offering
financial compensation when necessary. The program has lowered the
number of malpractice claims and the amount of payouts, while increasing
trust and leading to hundreds of,patjent safety improvements. The hospital's
methods boil down to what any d-nq of us would instruct a child to do when
he makes a mistake: stop:making_.excuses, and take responsibility. The
facility is now considered a h"ationai"fitient safety pioneer, and its methods are
being expanded through a federal grant to nine other hospitals in the Chicago
a rea.

This is what current best practices in patient safety look like. They could be even
better if consumers and medical exBerts had the data they need to determine
9a!h hospital's progress in promofling safety, We know this works in other
inherently dangerous i4dugpriiqib.Ufltv should health care be anexception? ' 't, r":-
We all understand that medicine is increasingly complicated and that hospitals are
increasingly filled with patients who would have died years ago were it not for the
wonders of modern medicine. But the Hippocratic oath says, "First do no
harm." Precisely because health.'care.ii_becoming more and more
complex, and therefore inhereltry Aang'erous, it will continue to cause
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By Marcus.E. semel, stephen Resch, Atex-B. Haynes, Luke M. FunK Angeta Bader, william R. Berry,
Thomas G. Weiser, and Atul A- Gawande

l-doptlng A Surgicat Sil
Checklist Could-Save Money

ln_U !_mprove The Quality Of Care
In U.S. Hospitals

;:-li-: al:Tlr}': i -=:::

i:,ABsrdACt
Checklist has

practices. As part o16[9 samFaign, tl'e Sr:rgical
Safety Checklist was created through an
intemational consultative process. The checklisr
is a two-minute tool, much like tbe checklist a
pilotuses before takeofl andis designedto help
operating room staffimprove teamwork and en-
sure the consistent use of safety processes.l It
consists of a series of checks that occur before
the delivery of anesthesia, before ariyincision is
'nade in the skin, and before the pitient.leaves
the operating room (the components are shown
in list form in Appendix Exhibit 1).2 Examples of
the checks are confrming that appropriate anti_
biotics have been given to preveniinfection, tbe
necessary equipnent is arnilable, and no mem_
bers ofthe team have anyunaddressed, questions
or concerns before proceediag witb the op_
eration.

Jn a pilot study of systematic implem.entatibn
of the checklist, its use markedlyd.e-creased com_
plicatiom for patients undergoing noncardiac
surgery in eight diverse international hospitals.3

Four of the eight piiot sites were in high-income
counEies with well-developed health care infra-
sbmctures; one site was in the United States.
Among these four sites, ttrere was a 30 perce!.t
reduction in major complications afterthe intro-
duction of the checklist.

With evidence that systematic use of checklists
can resr.rlt in decreased rates of surgical compli-
cations3 and of catheter-related bloodstream in-
fections,a tle use of this type of intewention is
gaining acceptance.5'6 However, one line of criti-
cisn of clrecklists is that they nay be cost-inef-
fective because of ttre time, efort, and varying
leveis of risk involved.T In this p"p." *. .*.-irr.
the costs ofimplementation anduse of theWHO
Surgical Safety Checklist in the United States to
determine whether or not it reduces costs at tb.e
hospiral level.

Shrdy Data furd Methofu
We performed a decision analysis of implemen-
tatiol and use of the cbeckiistin a U.S. hospital
oier a one-year period. The analysis was per_
formed from the hospital,s perspective witl re-
spect to costs. Costs were aff usted for in ft atioa to
2008 dollars based on the Consumerprice Ind.s
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and the Medical Care price Inders
We did not applya discormtrate, given the one_

year time borizon. Costs associated with the
checklist wefe divided into one-time start_up
costs for its implemenation and reqrrent costsforiBuse. . .; t,-

nrpLEltENrATrod cosrs.We' based our esti-
mates of implementation costs on e4periences
at the eight pilot sites in the Safe Sr:rgery Saves
Lives Study;3 experience at our own insdtution,
Brigham and Women's Hospital; and personal
communications with staff of U.S. hospitals that
had adopted the checklist (personal communi-
cation between Alex Haynes and IGtrina Goiub
on December 10, 2009; persrinal communica-
tion between Angela Bader and Kristen Styer
onJanuary25,2OI0). :

Implementation of the checklist generally re_
quires collaboration among the deparmenls of
surgery and anesthesia and the nursing sralf of
the operating room. Representatives from each
group work together to intoduce the checklistto
their staff, modiff it to m'iehfte conditions jn
their hospita! and makeipp5opriate systems
changes to eDsure suciesstil use of thecbecklist.e , *, . , .,: "; "

Champions.of the checklist or leaders io each
dqlarb.ent, together with an implementation
coordinator, generally oversee ttre implementa_
tion process. The coordinator, usually a quality
improvement officer with a bachelor's oi maj-
tet's degree, helps facilit,atg lhe hospital's adop-
tion of the checklist. + . :.

Atboth our institution aod the U.S. pilot stu y
site, senior dinicianp in lea{ethin roles within
their owa departnrents were'ibvolved inthe im_
plenoentation process. These clinicians champi_
oned the shgcklist's use within their depart-
merxts and worked with other deparLnxents to
provide multidisciplinary leadership. The 'me
commitment of individual checklist champions
rnried between instifirtions. For our analysis, we
applied the highest esrimate io all threi cham_
pions. The time co_mmituient*ottne implemen_
tatisn coordinatqr, 

,, was .1ijpilar at eachi$titution. '-.
We defined the cost of irqplementation as the

opportunity cost of the work that would have
otherwise been performed by tbe three depart-
ment checHist champions and the imFlementa-
tion coordinator. We calculated this cost by
snmrning the time spent-ou impleaoeutation
nrrltiplied by the mearl ligudy wage for each
champion and the poordinitqr:tu

Based on the er{16:rieuce 4torrrinstihrtion and,
the U.S. piiot study'site, w! estimated ttre time
spent oE checklist implementation at 40 hours
for each champion and 120 hours for the imple-
mentation Coordinator. Using this es..-ate, we
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arived at an irrplementation cost of 912,635 for
ourbase-case aoalysis, .

To date, the checklist has co--only been in-
tusdusgdls nliniciaas during aportion of a grand
rounds-the presentation of a particular pa-
tient's case or a didactic lech:re to a group of
dinisian s-or at aregularly scheduled staff meet-
ing. Because clinicians do aot usually see pa-
tients or operate during fhis tim.e, they do not
have to choose between lea:ning about the
checklist and generating revenue. In this case,
the oppornrnity cost of the time spent discussing
the checklist is forgone educational or meeting
fime, which we eonsidered negligible and ex-
duded from our anaiysis.

FEn usE cosrs Although rhere has been con-
cern about the .''ne 

required to perform the
checklist, institutions-including our own-that
have been early adopters of the tool have not
experienced decreased productivity or disrup-
tions in work flow,u 1herefore, in ourbase-case
aaalysis we assumed that the cost of rime spent
performing the checklistin the opel:ating room
was zero. However, in our sensitivity analysis,
we varied the cost of time spentmnningthrough
the checklisl

Most of tlte checklist items have little to no
direct cost, as they tend to consist ofyerbal cou-
finnations that a routine safety measr.tre has
beeu perfonned. thus, consistent performance
of these checklist items would be expected to
result in rninirnsl added cost

An exception is antibiotic prophylaxis, or the
use of antibiotics to prevent infection, which
requires the use of a consumable good as op-
posed to the performance of a verbal check, Ac-
cordingly, we calculated the per use cost of ttre
checklistby estimatingtheincrease in the appro-
priate use of antibiotic prophyiaxis observed
after the imFlem.entation of the checklist.

In the pilot study of eight hospitals, autibiotic
prophylaxis increased W 26.5 percent after im-
plementation.s We applied this rate of increased
antibiotic use to the cost of using the antibiotic
cefazolin for prophylaxis, or of using vancomy-
cin with patients allergic to the antibiotics pen-
icillin es cephalosporin.u'a Based on tb.r.
assumBtions, the per use cost of the ctrecktist
was estimated at $11 for our base-case analysis.

We excluded costs associated with surgical site
marking as well as the use of pulse oximetry, or
measurement of blood orygenation levels.
Although the checklistis intended to ensure that
surgery sites are marked, it is not clear whether
the practice of marking actually increases with
use ofthe checklist. fhe Safe Surgery Saves Lives
Stucly did not assess adherence to this safetv
measure.We also excluded tle cost ofpulse oxin-
ety because its use is neariy uaiversal in the
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United States- 4,000.-noncardiac inpatient operations occur
- The resulting range for per use checklist costs each year.
in the semitivity analysis was $5.50-$22.00.& , toir AxAlysrs To determine whether the

cosrs aND RArEs oF suRGtcAL GoilpLtSA- chEcklist produces savings, we com.pared. its
rtoxs We estinated the. cost of a rnajor strrgiggl use t6jcu:rent practice. Thi cost associated with
complication from ttre literahrre.tr In or:r baib- current practice was calculated by multiplying
case analysis, this cost was 913,372 after adjust- the number of noncardiac inpatient opo"tioo,
ing .for medical price inllation. Because our performedperyearbythecomplicationrateand
analysis is from the hospital's perspective, we th.costpei-ajorcomplication.tocalculatethe
did not indude outpatient costs or costs to ttre costofthechecklist,wJso-medthepel$ecost,pa$ent' implementation cost, and costfrodmajor com-

There is no-national 
-estimate 

of complication plications. We then calculated its net coit by sub-
ratesacrossalltypesofsurgery. Inaddition,the, F4cting ttre cost of checklist use and imple-
operating rooms chosen for shrdy in the pilot mentation from ttre cost of current practice.
sites had high baseline ssmFlication ntes.'.As rn addition to or:r base-case analyiis, we com-
a result, we used an es"mate of complication pleted one-way sensitivity anal;rsei aad trresh-
ratesfromtheliterature.This estimatelLsbased oU-t*a analyses. A summary sf ftg inFuts for
oo a retoslective review of disctrarges for all ourbase-caseandsensitivityanalysesisincluded
types of surgical procedures from hospitals in in Exhibit 1.
Utah and Colorado.r Based on this sstim3L,
tle complication rate for our base-cas! analysis
was 3 percent. Stgdy Fin{tings

The relative rate of reduction of majorcompli- ' sls=.:i!,sr lxlr.isrs When cornpared. to curent
cations withthe checklistwas estimatedfroui !I e prac$ce.in the base-case analysij, tbe implernen-
reductionincomplicationsobserrredintheUifiU: latioi and use of the chicttist *o,ild ,"o.
income sites in tie Safe Surgery Saves Lives $l03,s2ganauallyforahospitalthatperformed
Study.3Althoughtberewas a 30 perceatrelative 4,000noncardiacoperationrperyeat thisequa-
reductionofmajorcomFlicationsatthosesites,3 tes to a savings oi $zS.go ier operation ps-
we assumed a L0 percent rdative reduction ja formed.
major complications with the checklist to ac- For every co-Flication averted, there is a net
count for the possibility thlt gther hospitals savings of $S;6t?. To aei.ie\re cost savingt, at
may *gerience less dramatic iesults. We did , leibt;$ve major tomplications would n.id to
not attribute. any reduction in postoperajive 6dpC&entedwithuse ofthe checkiist. Costsav-
mortality to the'checklist because the redugipn , ings iie.possible when the additional cost per
obssved at high-income pilot sites was not-iii- mijor go'"ptcation is :rs low as gL,574
tistically siguificant (Exfiibit 2).

Weestimatedtheannualnumberofinpatient ?HnEsHoLD lrillysrs For a given baseline
operationsperformedatthehospitallevelbased complication rate, cost savingslctrieved. with
on the literature, in conjunction with data from the checklist increase as the relative red.uction
theAmericrn HospitalAssociationregardingthe ur'-.complications increases (E*ribit3).Ata 3 per-
proportion of operations tbat are inpatient and cegt baseline coqplication rate, if there is a rel-
the uumber of hospitals performing srugery.lt-,P ' atiy,e greduction r-in complications of only
For our base-case analysis, we estimale{,ti:, t tlql*l--a the comprication rate atrops tp

riiiiiEiT"i"

Base-case And sensitivity Analyses tnputs. study 0f surgical safety checklist use

souncEs Notes 3. I 0, I l, I 4-20 in the text as indicated in far-right column-
I
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Base'case Results For lmplementatlon And use 0! ftg surgtcal Q_afety Gheckllst

Cost savings 
" 

'*Miniru..;ii"A to achieve savingp

Per complication
Per year averted
$r03,829 58,652

Number of compllcatlons
Per operation arnrted
s25.96 > 5

gouncs Authors'calculations. xorr Amounts in 2009 U.5, dollars.

Cost per Baseline compllcation Relatirre reduction
compllcatlon rate ln complications
21,574 > 1.06% >3.53%

magnitude. When the number of noncardiac
inpatient operations is as low as 1,000 per year
with a 3 percent complication rate and a 10 per-
cent relative reduction in major complications,
tb.e cost savings is $16,481. If the number of
operations increases to 8,000 peryear, t}'e cost
savings increase to $22A,293,

the variation in cost savings is greatest with
variation in the atlditional cost per major com-
plication, ranging in our analysis from 923,597
to $264,293. Cost savings are relatively insensj-
tive to yariationin implemenfation cost, ranging
from $91,L94 to $110,146.

Discussion
This study demonstrates tbat the adoption and
use of the WHO Surgical Safety Checklist is a
cost-saving quality improvement strategy. If at
least five major comBlications are prevented
within the first year of using the checklist, a
hospital will realize a retum on its inves&ent
withh that same year.

Since implementation costs make up tbe ma-
jority ofthe costs'associated with the checklisr
and do notrecur, costsayings mayoccurbeyond
the fimt year of use. Even hospitals that do nor
prevent five major conplications in the first year
may still save money as the number of compli-
cations averted accumulates over a longerperiod
of time.

coilpARABLE sruDtEs A previous study of the
use of a checklist to preveut catheter-related
bloodstream infections suggested potential cost
savings from checklist use.a Other studies have

t' 
- 

":2.97 percent-the lihecklist:ccists tle hospital
$40,589 per yean Wben the relative reduction
in complications increases to at least 3.53 pa-
cent-and the comptcation rates drops to
2.89 percent-tbe checHist saves the hospital
money, as demonst:ated in the base case.

Ifcomplications are reduced by 30 percent, as
observediahigh-income sites inthe Safe Surgery
Saves Lives Shrdnl savings would increa3e to
$424,757 perJtsr.'Jf the bqgiiqe complication
rate rrere as hight8 l7percfrqi?0 savings would
be $2,671,253 peryear.

As the relative reduction in complications in-
creases, the initial complication rate required for
a hospital to achieye cost savings with the check-
list decreases (Exbibit 4). A baseline complica-
tion rate of at least 2.12 percent would lead to
cost savings with tbe cbecldisi if a 5 percent rel-
ative reduction in complicati6ns is achieved. If
t* ir a L5 percqitt letativetg4uction in com-
plications, the cfiecklist csiEs the hospital
money if the initial complication rate was as
low as 0.71percent

sExstrtvtry .NALvstr One-way sensitivity
analysis demonstrated tbat the checklist saves
money when tle baseline complication rate is
> 0,06 percent orthe relativereduction is con-
g,licationg is 2 3.53 perceni(qf,iibit 2). Varying
Ioe number ot opFrationa pS[ year, the addi-
tional cost per m4ig4 compftition, and tbe cost
of implementation and use-of the checktist did
lrot affect whettrer the checklist is cost saving
(Exhibit s).

However, varying each of these inputs sepa-
rately did affegt cost savings by one order of

ixiiiFiii:si1

Checkllst savtqgr, ier {Lli ay Rate And Relatlve Reductlon ln MaJor Compticatlons

Compllcrtlon rate
3%

17%

7o/o

-r'n qAo

34,295

9Vo
23,597

398,013

lSoto
'r8406r

1,302309

2Oolo

264.293
1,761,9s7

30o/o

424,757
2,671,253

, r t-l

rounc: Authors'calculalipns. norrAmiunts in 200g dS, dollars,
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!rylngr from relative reductlon In mafor compllcattons {$)
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suggested thatusing a dailygoals checklistin an i ifliliril-
intensive care unit is a cost-effective uear's,of -
reducing hospiral-acquired infections.a H:h,{ l:I"lo.n ln MaJor Comptkatlons At $Jhich lmplementation Of A Suryicat Safety

owsirayt.o"riri*-t*itltnJr.Lpofts$d *.:ryTsans Monev ]

extends them by finriing that tbe systematic im- Pirccnt rclative reduction in major
plementation ofasimple,relativelyinexpensive, ., 

cgmflicatlf 
,

low-technology iatervention sucbas 
" 
O".niri ; l,',:r';:r:9;j3' ii.;

reduces costs. 5

A D D rrro NAL co Ns I D E RArr o x s Hospitals may f5 ji:;i1iiu;i*;i't : :

al:o realize savings tlrough gains ja effrciency.
We did not indude such savings in our analysls
because the causal mechanisn for these im- . _. ,;r
provements is not yet clear. However, the use
of a "preflight checklist" in Kaiser Permanente sounca Airthors'calculations.

Southern Califomia's operating rooms resulted
ia imFroved nurse retention, with turnover de_
creasing from 23 percent to 7 percent z ample, hospitals may fi:rd over time that more

Also, after implementation of Kaiser Perma- de&cated tri"in.g in the use of the checHist
nente's checklist, there was a decrease in the produces improvel results.
number of operations that were canceled or de- ,. lrntrmoxs The lindings of this study shouldlayed', Adfitional evidence- suggests $at-9ner . ui inttrpreted in its contexc the early phases of
ative briefings may actually decrease delaysa and ' implenittation and use of the checklist Data on
disryptions to the surgical-work flow.2{ : ej qne requirea to use the checklist 1'gmain

Because we accounted ffrr cost savings of,]y timitela.fuowever,sensitivityanalysisshowsthat
through the first year of checklist ot., i. -"y evenwithaddedi,',einthe operatingroom, costhave underestimated tbe checkrist's poteutial savings p.ttiri. -b!|efit Although there naybe costs aisociatea rurihir, we estimated imptementation andwith Eaining new hires and with maintaining per use .orB t"rJ on the experiences at pilot
checklistusewithctrrentemployees,wesuspect iites and of early adopters. Although fuither
that these cos8 would not be as considerabL as study-of &e'checklist imFlementatiJo p"o..r,
the implementation cbsts.

we also suspect that the bT{* from redgc- r.#e.it;;; ;"i";r to be relatively insensitive
ing complications would persist, llading to qeF: r , to thJ cost 

"troJ"t?a 
*itn ;-Flemintation andtinuing savings. since the use of the checklistii os.lAdditiooally,weprobablylverestimatedthe

in its early stages, firrther iavestigation of the per.use cost of the checklist in our base-casecostsassociatedwithitscontinueduse,aswellas aaalysis. Antibiotic prophylaxis increased byits long-term effectiveness, is necessary. For ex- on1y5.3 p.o*i"n.t implementation in high-

4F.:.:':l._ftn

,{FXtfiBlT;i t,

Checklist implementation cost

$!1i,ffi r,'..'Lrii'6;ill-:rl-;;i?+:j;
;,+,+ l::,r#; :;-o**.+*+l+ ;,J*+t:t+#

s6318
s?s270

'|l0,l46 > 3]4vo
9'r,194 > 4.32Vo

'souRcE Authors'carcurations- NorE Amounts rn 200g do[ars. .Not applicaue, -. ] .1
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!t ,{r
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income pilot sites, butwe based our cost estimat
on the increased. antibiotic use or26.sn.r..Ji Prgvgnting medical
seeo acrcss all study sites.3

Another limitation of this study is that the effOfs and adVgfSg
lT*:"1ffi:i.*H*:H,il:ft?fftrjj events is a benefit to
:TgflH#&';1,ffi#:l f*:::lnl*.t s.ociety even when it
ductioninm4oicomplicatio-ns obsewedin the dOeS nOt fgduGe GOSIS.duction in major complications obsewed in the
high-income pilot sites, itis notyet clearto wbat
extent this result will prove generalizable na-
tionwide.

This concern is mitigated by our consenrative
assumption of a 10 percent relative reduction iu
complications with the'checklib't in our base-case
analysis. Furtberr r,l{e selected the lowestbaseline
comFlication rate ivailable in ffos ligsratrre.re ,$:s
At a 3 percert basdine complication rate, a
10 percent reLative reduction in complications
results in a complication rate of 2.2 percent_a
cons_enrative fi.gure given studies showing higher
basdine complication rates. .i
- AI$oySh ow anatysis tr$ht thi hospital twet,
hospitals may not':be ,thelofi beneficiaiies of
savings from the Secklisi piyers are thought
to bear a greater,[ruden oJthe financial coits
associated with surgical complications,26Jz and
they may realize a greater proporrion ofthe sav-

Tgs. Therefore, payers might consider pmvid-
ing hospitals with financial incentives ior the
implementation and use of the checklist.z8

Condusion
Preventing medical esors and adverse events is a
benefit to society even vrhen it does not reduce
costs. There ilg imFortaDt quality improvement
programs that maynot save money but that are
necessary for irnFroving care.

In the currmt economic dimate, hospital lead-
ers may be sensitiye to financial considentions
when they decide whether to implement a quality
improvement program.4 Howeve& with the
existing evidence forboth effectiveness aud sav-
ings tbroughthe use oftle WHO Sr:rgical safety
Checklist, hospital leaders around the Unitei
States should recommend the adoption of tbe
checklist at their institutions. r

Marcus Semel ls suooorted bv a F '
National Institutes oi Health i,lattoftt !

l,:lTHr"",iltTiT3;1"*"'':ii$-

NOTES

I Vr'orlclHealth Orgahi-atioL Surgical
safety checklist [ateraet]. Geuerra
WIIO; 2009 Jau fcited 2010 Aue 6.l.
Amitable fron: http://ruhqt$d9" .:,
.wb.ojct/publicatiots/2009/ . 

-.

978 924159 B5 9O_eurCltjcttisf pdF
2 Tbe Appeadir c3n bt acsessed br* a

dickiag ou the,/ipp6dti lirg is'{f;"v"
box to the righi sfthc article'oaliie.

3 llayues AB, Weiscr TG, Berrf llIR,
Lipsitz SR, BreizatAH, DeltingerEp,
et aL A sEgical safeg checklist to
reducc morbidity '-d nortality ia a
global populatioa. N Engl J MecL
2009;360(s):a9t_9.

4 prolovost p, Needham D, i + : .-

Berenholtz S, Sloopoli o, Chr*n,l '
Cosgrove S, et al Alr tntenrention tll
decrcage catheterElated blood-, * i
strcam rdections tHlF!;tCrJ. n$ii*
J MerL 200G;3551zsyCtzS_n! - - '

S DuBoee JJ, Iaaba K, Sblflett A,
liankieu C, Tbfueira pG, Saria 4
et aL Mcasurzble outcomes of qual.
Ity rhProvene:$ in tle trauma io-

HEALTH AFFATRS SEpTEMBER 201O , 29,:9. .

t-{
: r,.**

:". il;i, .,$&*-

tensive care udt the impact of a
daily quality rouading checklisl
J Tiauma" 2OO I ;64 (t) :ZZ-7.

5 ri.gard I, Rcgebr G, Orscr B,. Rczaick& BakerG& DoranD, etaL
Evaluation of a preoperative check-
list aDil team bri.fing aDoDg sur-' geols, trurses, aad auesthesiologists
to rcalucc failurcs tn commuaicatiou.
Arcb Surg. 2008;143(1) :12-7.

7 Saaders RD, Jameson SS. A surgical
safety checklisL N Engl J Med. 2009:
360Q2):2373.

I U.S. Dcpaf,hert of Labor, Burcau of
Labor Stadstics. Databases, tables,
aad caJcrlators by subject fiutonct].
Washingto! (DC): BLS; 2010 Aug 5

[dted 2010 Aug 5]. Availablc Aoo:
bttg://data.bls.govlPD e/sewlet/
Sun Eyoutputscrvlet?tla4tool=
lateslnumbers&s eries jd=
CUURO 0 00SA0l1E&oulput_vicn=
pct_lntb

9 For cnample, to easure adibiotic
a'lhinistladoD withiE sixty minutcs

.: i

ofthe first incision ofan opention, a
hospital might "hrnge its przcdce
fr94 4lninislsrilg antibiotics in
ttrc prcoperative fuetding area to
aclmlnistering tbem in the operat-
ing roorL

I0 U,S. DepartmeDt oflabor, Bureau of
Iabor Statistics. May 2002 aational
occupatioual eruployo.eot and wage
esdmates, Udted Shtes fnternet].
WashingtoD (DQ: BLS; [cited 2008
Dec 15]. Available ftom: http://$'ww
.bls.gov^es/200 7 /may / o es jat
.hh#b00{000

ll A quallty t-Frovement analysis at
our lastihrtiou fouud t}at during thc
tbree-uoot! periocl a.fter tmple-
EcDtatior of &c checklist !r 2009,
2098 operadons werc perfomed-
For the same thrree montbs ln 2006,
6,861 operadols wcre pcrformed. In
ter:os of procedure leagth-defiacd
as thc tiEe betwcea whcn thc patient
entered the operating rooo and left
it-the raean was 181.9 ninutes in

1598



. . ;,r-
*t'l'

,, f .-rf, S

2005, coDpareal b 162.3 llhutes i!.
2009 (?:0.13).

12 Pichicbero ME. Areview of evidence
suPPoltiDg the AEericao Acadeay
of Pediatrics recomacnclatiou for
prescribiag cephalosporia aatibiot- .

ics for pcnicillia-allergic patients.
Pediatrics. 2005;115(4):1048-57.

13 Zalefi G, colatie SJ, plattR. Clinical
coDriequsrces ard cost of Iiuiting
usc of r"ancomycia fot pcrioperative
prophy{axis: ocample of coronary
'artery bypass surgcry. Euerg Infect
Dis. 2001;7(5):820-7.

14 Baccbetta MD, Gilatdi IJ.I, Southarcl
EI, Mack C4 Ko W, TortolaaiAI,
et aL. Cooparisoa of opeo versus
bedside peroraleous alilatatioud
Fachcostony iD the cardiothoracic
surgical patient outcomes and fi-
naacial analysis. Aao Thorac Surg.
2005;79(6):1879-85.

15 Dinick JB, Chen S! Tahed Pjb
Heuderson WG, Khuri SF, Caupbdl
DAJr. Hospiral costs associatedwitb
surgical complications: a report
from tle priv-ate-sector Natioaal
Surgicdl Qudity lnproveruett h-
gralo. J AD Coll Surg- 2004;199(4):
f, 5l- /.

16 Gawaade Ad Thooas EI, Ziaaer
MI, Breanaa TA Tbe iacideocc aad
natuc of sulgisal adversc cve8ts j!'
Colorado and Uuh ir 1992. Sugcry.
1999;u5(1):66-7s.

17 Wciscr TG, Rcgeubogea SE,

r*.*

"',*;i. 14.
Thoopsoa KD, HayDes A3, Lipsitz

- S&Berryw&etaLA!estimaEorof
tbe global volume of surgelf a
DoddliDg sEategy based ou avail-
abb data.. Iacer 2008;372(9633) :
139+14.

. 18 Auericaa Hospiral Agsociation.
Chalt 3.14: pelc.eataEe slaare of

. inpatictrt vs. outpadcht guEgeries,
1987-2001 t-r.. trtuilwat{ cbart-
book 200$[atonct].. Cbicalo @):
A]fir; 2009 [citerl 2009 Jr:a 9].
Anailable from: btg://wwwaha
.orylahar/eeuitratcb,/chartbook /
2009/cbad3.14+df

19 A:tericaa Hospital Association.
Americaa. Hospital Association hos-
pial $atistics.20O9 ed Cbicago
(IL): Health Forun; 2008..

Z0 Kabte AK. $frberd R\Ar, Spigel-a.
r{.D. Adversi Eeents ia surgJcal pa-
ticats i!'Australia. IutJ Qual Health
care 2002;1a(a) :269-7 6. j .,

2l Kho6n F. Daiiy goals c.becklists a
goaldirectcd method to cliraiuatc
nosocomial inJectiou in the lnten-
sivc care uldt J Healthc QuaL 2008;
30(6):13-7-

22 ?reflight chgcklisf, !#lds saifety
o:lture, reduccs aurse turaover. OR
Maaager. 2003;19(12):1, 8:10.

23 Nuudy S, Mnbcrjeeen', Scx!o!, JB,
Prouovost PJ, Icnithti, Iewer LC,
et aI thD+t of preofaatiie brief.
iags ou op]cnting roooid.lap: e
preliminaf rcpora erctS&g. ZOOS;

143(11)J06E-72.
24 Henricksoq SE, Wadhera RII

Elbardissi AW riVlegroern Dd Suadt
TM 3rcl DEedopmett and pllot
eraluatioa of a preopeEtive briefDg
protocol for cardiovaseular surgery.

i JAD Coll Surg.2009;208(6):
' :' 1U5-23.

25 The Patieat Safeg in Surgery Shrdy
' rcported complicatioa rates for

geucral aad vascular surgery rangiag
froo 8.5 pcrceat to 23,4 perceal. .

Kbud SR Heudersou WG. The Pa-
tietrt Safeg fu Surgely Study. J AD
ColI Surg. 2007;204(6):1087-8.

25 Dinick JB,Weeks WB, Karia RI, Das
S, Ca:apbcllDAJr.Vrrho palrs forpoor
surgical quelity? Buildiug a busbess

. case for quality improvemeat J Am
. i Coll Surg.20O6;202(6)t933-7.

27 Aooori JB, Pelletier SJ, Lyrch R,
Cohn J, Ads I Campbdl DA et aL
Ilceoeatal costs of post-livcr
traosplaltatioa compfications. J Am
Coll Surg. 2008;206(1):89-95.

28 Conratl Dd Perry L Quality-baseat
firancial inceutives iu healrh care:
c.n we improve qualigby payiag for
it?Aanu RerPublic gealtb- 2009:30:
357-7L

29 Draaove D, Reynolcls IG, Gillies R&
I Shodell SS, Radeoaler AW, Huaug

''; . Gr. Thc cost of cffortS to inFrove
quality. McaI Care. 1999;37(10):
L084:7.

, , +-..-- ..

' i' t ",,*.1*
r 
' 

." r'&a

" .{ ii '';r-S*

}.! q:"

"..* l||

r"te

,l
' 'l'' ,
- r?

:,-1*fi1,

, i i-r

..,'-'*j:t -t'i" ! ".,* !1,

,.. llir. ''{tf*

SEPTEMBER 2O1O 29:9 HEALTH AFFAIRS I599



By Robert M. Wachter

Why Diagnostic Errors Don't Get
Any Respect--And What Can Be
Done About Them

e{ j1

decade ago, tbe publication of a
report on medical errors from the
Institute of Medicine (IOM), To Er
k l*.tman,lavnche d the mo dem p a-
tient safety movement.l This re-

port, whjch esfimated that 44,000-98,000
Americans die each year from medical mistafces,
led to a steady strea'n of i.rc.itiatives desisned.to
improve patient safety. - ' +

The topic of diagnostic errors has been
sEangely absent from the flurry ofpatient safety
activity over the past decade.2 this absence is
particularly notewortlry given the frequency of
these errors. Approximatelyone in ten autopsies
uncovers some disease or coudition that-had its
existence been known when tbe patient was
alive-would have altered his or ber care -or
changed the prognosis.3 t*il

Across a wide mriety ef clinisal conditions,
diagnostic error rates average about 10 percent.a
Ironically, efforts 16 imFrov€ the quality of
health care, without taking into account diag-
nostic errors, sometimes make a bad sihntion
worse. For example, tlie Centirs for Medicare
and Medicaid Services (CMS) recently ghanged

its recommend.ecl'door-to-aatibiotic" ti:ne for
patients with pneumonia-after studies showed
that many patients who rapidly received anti-
biotics, therebyns g'ng CMS's quality standard,
ultimately proved not to have pneumonia.s'5

In this article I describe the reasons for the
relatiVi iuaftention to diagnostic erors in the
field.Cf padent safety. I also suggest some
changes that would help elevate efforts to fight
diagnostic errors to their rightfirl place among
serious safety measures.

The Neglect Of Diagnostic Emors
The pattem ofigaoring diagnostic errors begaa

, wilh Tp fr Is IIuman.L Asearch of the text of the
IOM report finds that the tetmmedicatbn etrors

, is qgentioned seventy times, vrhile diagnostic n-
rors appeirrs onlytwice. This is sr:4>rising, since
the IOM's famous estimate of 44,000-
98,000 yearly deaths from medical erors was
drawn from the Harrrard Medical Practice Shrdy,
which found that diagnostic errors constituted
17 percent of all adverse evsrts-far more than
medication erro.rp.7 Other studies have fou:rd

i,rS
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that diaguostic srors accoirnt.for twice as nany
malpractice suits as any otheitype of error.s

' .'i., '"::-

Reasons For Lad< Of Attention
Why did the IOM pay so litrle aftention to diag-
nostic errors in its semin al report? First, the IOM
gsmmittgs that wrote the reportwas dominated
by thoughtfi:I indivicluals whose focus was on
improving slstems of care.Tbat approachworks
betterwith medication errors and othererrors of
execution than with diagnostic erors.

Second, the momenfi:m forthe IOM report
ca m e from several higb-profile erors that dearly
demonstrated systemwide flaws, such as the
1.994 death of the Sostoz GIoDe health columnist
Betsy Lehnan from a chemotherapy overdose,
and the 1995 amputation of the wrong leg of a
patient in Iloricla named I{illie King. No diag
nostic error had garnered similar public at-
tention. ' .r. '*

Third, the IOM ryqqted to"foCus on solutions,
such as compute#ed provii#6rder mry and
other tools. It is far easier to find solutions for
medication errors and otlerprocess errors &an
it is for di"gnostii errors.

AFTER Tr{E tou n=ponr The IOMreportsettbe
stage for collective inattention to diagnostic er
rors. Events of tbe following (legade pushed this
important subset of safety hazards evea further
lehinfl the Cgrtain. ' - '" 'rs

Since 1999 *d.ip, fq the.pi6sent, a variety of
policies have been i#Flemdnted to prcmote pa-
tient safety and quality of care. Tbose policies
include a more vigorous regulatory environ-
ment, increased scrutiny of health care organi-
zations by accreditors sucb as the Joint
Commission, and public rqrorting of safety
and quality measures.

Additional pressure for ibarlge has comi from
employer coalitio''s such aitls Leapfrog Group,
which has regomitgndedSiious strategies,
zuch as the use of physicians called intensivists,
who provide special care for criticaltyiltr patients.
Otler approa&es indude pay-for-performance
initiatives and Medicare's recent ono pay for er-
rors" policy.e'l0 Each of these efforts was de-
sigaed to increase the penalty to hospitals and
health care systems for failing to keep p4tieuts
safe or to invest in safety programs.

STRUC?UnE, pnocEsg, AND,"oUTCOMT cOnSid-
eration to diaglo{tic'.oo"fffi again largely
absent from tlrese initiatives. One key reason
is the problem of, measuiement. For cample,
according toAvedis Donabedian's famous frame-
worku for ttrhking about quality inprovement
efforts-stnrcfirre, process, and outcome-each
of these must first be measrued before it can beirnFroved. * a 

,. 1,' i ;rQ
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In the health care system, a relevant ustruc-

ture" could be a system for computerized pro-
vider order euty, and the measurement would
be its preseaceorabsence. Aa cample of ameas-
urable process is whether there was a "time out"
before surgery, to double-check that the pro-
cedr:re would be performed corectly. And an
example of an outcome measurementis trackiag
and reporting the rate ofbloodstream infections
associated with central venous catheters, called
central lines.

To date, ti.e safetyand qualitymovements have
focused mostly on processes, or activities known
to be associated with better outcomes. For cer-
tain safety targets, process measurement works
well. It is relatively st aighdorward to measure a
series of processes-nowpoBularly called a bun-
dle-to prevent bloo dstream infections related to
central lines arrd to encode these processes in a
checklistthat ca"' be widely disseminslg4.us But
.liaErtostic errors mostly reflect cognitive mis-
cues, such as failing to adequately consider alter-
native diagno$es. No comparable series of
processes (or structures) has been identified to
prevent them.

If there have been few sEucture or process
measures that convincingly correlate with diag-
nostic errors, whynotuse outcomes? While out-
comes seem attractive as a safetytarget (they are,
after all, what patients are most interested in),
they are harder to measure tlan processes or
stnrctures, and tbe science of case.mix adjust-
ment-which would allow outcomes to be cali-
brated, according to patients' severity ofillness-
is insulficiently advAnced to compare apples to
apples in many cases.

Moreover, when it comes to outcome measure-
IIt€Dt, diaglostic errors present additional chal-
Ienges. Measuring diagnostic errors geuerally
requires a sophisticated review of a patient's
charq even then, expert reviewers often dis-
agree. Such. errors also frequently require
lengthy follow-up. For example, a missed diag-
nosis of lung cancer night not be apparent
for years.

TWo lists of adverse event outcomes form the
core of most national and state systems for re-
porting medical errors: the National Quality
Forrrxr's list of nnever evelts,nra and the Agency
forHealthcare Research and Quality's (AHRQ's)
Patient Safety Indicators.s Not a single diagnos-
tic error appeals among the combined tofal of
fifty adverse events or outcomes.2

ADDITToNAL FAcroRs Tbere are several other
reasons why diagnostic errors have failed to re-
ceive tl.e attention they desene. With a few ex-
ceptions, such as nissed myocardial in_farction,
diagnostic errors often do not elicit the visceral
dread that accomparries wrong-site surgery. This

1606
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is probably because tlese errors frequently hive pa4[1er, or pay-for-performance efforts.
complex causal pathways and might not b'elre: ' rniioveD TEGHNoLoGv The secoad category
vealed for montfu or even years.. of proposed solutions for diagnostic erors in-

As mentioned above, none of the examples of volves improved healthinforrnation technology
medical erors ttrat produced an uproar in the (II) systems, including forms of computerized
media has involved a diag:rostic error. Rather, decision-support systernc. Early systems such as
tbese high-profile cases have tended to iavolve DXplainz and l1iad,25 were initiallyreceivedwith
terrible medication errors such as the oue that enthusiasm; but,they quickty fell out of favor
led to Betsy Lehman's deatb or surgical errors , wheqpone Iived up to expectations.26
such as the am.putation of the wrong bodypa5t.16 Sod-.,t although not all,28 moder:o computer-

One famous medical er:ror, the death of Iri[by izepJBcision-support systems are demonstzt-
Zion at New York Hospital in 1984, was atti6: inf positive results a:rd beginning to generate
utable at least in part to a diagnostic error. But interest ManyobsemersbelievethatthJsystems
that became known as a deatl caused by over- will take a giant Ieap forward when more day-to-
worked residents a:rd poor zupervision, not as day clinical work is documented electronicalIy-
one caused by a diagnostic error.Y Once providers no longer have to input data hto

the system outsid.e tbe normal course of docu-

rrre probtem of solutions ffi*-;T.1rrtH:.d.,i:H;:flTTffH;
The fact that many ottrer types of medical errors. gui+atce.
cannowbepairedwithrelativelyeaqy-t6-uDdei: rupRovED DtAGNosrtc AcGuRAcy As Gord.on
stand solutions, some of which are zupported by Schilf and David Bates recently smFhasized,
evidence, bas helped make them high priorities health lThas the potential to i'rrprove diagnostic
for actioa' For example, some prescribing erors accurary in ways other than tbrough computer-
caa be prevented by computerized provider or- ized decision-supporf systems.2e Anong the fea-
der entqS medication adrninistation errors by h:res they call for are better ways to trIter and
bar-codingandso-calledsnartpumps;failureto org?nizs clidcal information, fuuctions tbat
get rote processes rigbt by the use of checkligts; plodote provi4s-to-provider gsmmunis3lios,
a:rd inJections associated with health care by in- ' moretynarnic problem lists, and the incorpora-
fection contol practices, such as thorqug$ly tion htdiaenostic checklists into the elecfonic
ry6hingordisinfectingthehands. ., rTil lsso-1T2s Moreover, Schiff, Bates, and. others

In contrast, we do not have much evidence so have observed that many diagnostic er:ors, par-
far that the proposed. solutions to diagnostic er- ticularly missed diagnoses of cancer in out-
rorswork,partlybecausetheyhavebeensolittle patients, may be reduced by systemwide im-
studied-u In genenl, the solutions falt iuto two provements that will allow-clinicians to see
sain sxfgggriss. relerrant patient care information from other set-

EErtEn ?HTNKING The first might be called fings.gu&.asfreeptandinganbulat6rylaborato-
"better thinking." This involves appreciatipg, d€3abdimagingtenters-lla3as3l
the risks of certain cognitive shortclrts .+d ' Uqfirrunaieh althougb all of these feattres
heuristics, and scmtinizing one's own tqlS-, naydqpreasediagnosticerrorrates,thereislittle
ing-a process called metacognition-to .-titiol tusear& on their actual impact. In ad-
avoid fatrling into one of a number of cornmon dition, few of today's co--ercially Jvait"tte rf
cognitive taps.r+2r sfstems include any of the featurei diseussed.

For ocample, the heuristic known as "prema- porENTraL Fon uoRE ERaoRs Interestingly,
ture closure" occurs when a glinisian desides on even as some experts fosus on the computer as
asinglediagnosisand.failstofullyconsiderothir a Fil-safe rnechanism, others have enphasized
diagnostic possibilities.z Proposed solutions i:lr tbi possibility thet increased computirization
volve what Pat Croskerry has called "cognitive t qgillA*ruse everi irore diaguostic erors. In both
debiasing,"2r such as asking oneself: f{hq!€lSp pr6.{qrgionals and laflu publications, concerns
could this be?" or nvhat i1 the worst thi+E t$t' . uatS'tten raised thit toiay's electronic health
could be going on?" Aaother solution iicludei ricoidspromotethecopyingandpastingofclini-
building js nssfu:nisps to receive systematic calinformation,insteadofitsthoughtftrlanaly-
fee_dback.on one's diagnostic decisions, such sis;3afosterafocrrsoncompletinggf,rnputerized
asbyreceivingnoticewhenapatientdischarged checklistq and templates rathei thau detailed
from ttre hospital is zubsequently readmitted probingof thepatient'shistory.r'r.anclsupporr
with a different diagnosis.zo-ur Suctr solutions less.ttrough{ql diagnostic reasoning andiore
may be effective. However, they are not easily. autodatic behaVior-on the part of ciegivers.3l
implemented through the creation of a chee-klist r :, . 4,s fith the po+ntial benefits of heatth tt for
or a "buadle," or through measuliment, Filt-,, di"qfuF. u..,rr".y, research regarding ttrese

.l{r r }1-?-
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hazards is relativdy sparse. Narerthdess, the
concerns seem well for:adecl.

It is clear that solutions for diagnostic enors-
whettrernewways of tainhg people to tlink or
the use of advanced healQ IT systems-cannot
compete very effectiveiyin $e[atrle for resourc-
es and attention againstleib controversial, more
easily implemented, and better.researeled solu-
tions to otler safetyproblems, zuch as bal codes,
checklists, and standardization.

The Problem Of The Accountable
Entity
One final disadvantage for diagnostic errors
is the absence of an accountable entity with
resources to spend on improvqment Partly be-
cause hospitals are scrutinized by accreditors
such as the Joint Commission, payers such as

CMS, regulators such as state deparments of
health, and the media, they can be hdd accouat-

. able for errors.
That accountability prompts them to invest

time and moneyin creating safer systems of care.
Hospitals have supported<b€ 'collection 

iof ad;
verse e\tent reports antl -fhErperformance of
root-cause anayiig,bV takiplgctions such as
hiring patieut safeTyofficers ind installing elec-
tronic health records.e

But how can a hospital be held accorntable for
diagnostic errors, which usually represent cog-
nitive mistakes on the part of its medical staff?
Even if it can be held accountafle, what can we
expect it to do whea no solutloD has beep con-
vincingly d.emonstratefl to'begffective?' I

Additionalln thege cu:refitlfrs no mechanism
to neasure andpSg4pte d{girgstic skills onthe
part of practiang physicianS; Board certification
could help accomplish this goal, but it is not
mandatory, and physicians are reassessed quite
infrequently during the process of recertifica-
tion. Most boards require physicians to pass a
certiSing exam only once Erery ten years, and
many older practitioners $ave,been graqdfath-
ered out of even this requircqgnt. r I

+ I i* .'.*!" " ilif*
What Can Be Done?
Jf di'gDostic erors are to be included underthe
broad unbrella of patient safety, where they can
gamer the attention and resources they deserve,
a mriety of stakeholders will need to take con-
certedaction ., .'

ExcouRAcE nsg,.uncn,+Fiiit, we 4epd to
encourage research on diagfrstic errors, Are
there ffaining pbfqb for S56icians that iead
to fewer diagnosddtiiors? dffiy existing com-
puterized tools reallyhelp? How canwe measure
diagaostic erors without expensive reyiews of

HEALTH AFFAIRS SEPTEMBER 2o1o 29:9
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patients' charts? These are important questions,
and research on tbem should be supported by
federal agencies aad for:adations that award
gr:anB in the area of patient safety.

In the past few years, a group of academic
physicians and researchers with an iaterest in
diagnostic errors has begun to promote this re-
search agenda, and AIiRQ has provided. seed
funrling for tbe study of these errors.4 Medical
jou:nals should encourage these early research
e{forts by publishing their findiogs and other-
wise highlighting the importance of diagnostic
i6lssning. One excellent example is the Interac-
tive Medical Cases series recently laulched by
fheNgrltfutgland Joumal of Medicine.

FRol[orE ACTroNs rHAT REDUcE rnnons Sec-
ond, regulators and accred.itors should follow
this research and promote activities that de-
crease the probability of diagnostic errors. For
e'r.arnple, if studies show that cerrain types of
training are sfongly associated with improved
diagnostic perfonnance, hospitals should be re-
quired to offer them or ensure that their medical
staffs participate in them.

Tbe evidence threshold to promote or mandate
practices to improve diagnostic safely shouldbe
no differeattban for other safety sslutions.When
g'suftting data appeared regarding medication
errors at the tine of patienttransitions between
hospitals and ottrer sites, the Joint Commission
required hospitals to implement medication rec-
oneiliation-the forrral process of identi$dug
the most complete and accurate list of medica-
tions a patient is taking-even before tJrere was
irondad evidence that tbe process reduced such
errors. A sindlar bar sbould be set for low-risk
ac,tivities that address key types of diagnostic
Errors.

usE rEcHNoroqy Third, with an estimated
$20 billion in federal support on the way under
tlie 2009 federal stimr:lus legislationto promote
implementation of health infonnation tecbnol-
ogy, CMS recently announced regulations for
what constittrtss "s.ganingfuI use" of the tech-
nology,35 When evidence emerges that certain
tlryes of health lTcan decrease diagnostic errors,
that technology should be considered in setting
criteria 1e1' 6g3ningfii use.

For orample, if evidence links certain tlpes of
conputerized decision-support systems to im-
proved diagnostic perfonnance, the presence
of this technology cor:ld be used as a criterion
for hospitals' and practiei''g physicians' receiv-
ing federal firnds for heatth IT.

rMpRovE MEDrcat. TEAcHrx€ Fourth, accredi-
tors oftaining programs forpbysicians, such as
the Accreditation Council for Graduate Medical
Education and the Liaison Committee oa Medi-
cal Education, should enswe that residencies
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and medical schools teach diaguostic reason-
;ng36 and make m.ore creative use of model pa-
tients and si.mulations in tlat tnining.

Medical snrdents andresidents mustbe faugbt
not to miss certain k€y diagnoses. Traiaing pro-
grams should not rely on serendipity, Eusting,
that every sftdent and resident will happeq to
see just the right mix of patients r:rder todqfs
apprenticeship model sf clinisal training.
Rather, diagnostic education should be covered
as part of a formal, well-planned curicrrlum,
accompanied by robust eyaluatioa methods.

EupHAstzE BoaRD cERTrFtcATrox Finally,
turaing to practicing physicians, the certifing
boards have a keR perhaps a dominant, role in
reduci-ng diagnostic errors. In the absence of ,

process or oulcome measuremeats linked to:di-
agrostic acfluacy, the best assurance tlht the
public can have of a physician's competence in
diagaostic reasoning is that he or she is board
certified and maintaias that certification.t

The boards need to focus on this udqus rsls,
ensuring tlat their initiat certification and main-
ten:nce-of-certiJication progr;tms emphasize
key dements of diagnostic accuncy. These il.
clude wbettrer a physician has the knowledbe'r. tt-

.base to make correct diagnoses, can use elec-
tronic resources effectively to find information,
has matr:re dinicaljudgment, and can eugage in
appropriate metacognition. Ceffiing boards
tr€e4to indude more realistic simulations and

.f
allp-w;fhe use of elecbonic tools, such as online
searX[es, during portions of their examinations
toJestldl of tlese competencies.

Condusion
As the quality and safetymovements continue to
accelerate, ttre need to elevate diagnostic errors
to their riChfi place a-ong safety hazards
grows evermore pressi4g. As one vivid ex;rmp1e
of-hon'frr we need to go, a hospital today cor:Id
merel:+e standards of a high-quality orga.izx-
tion:uict be rewarded througb public reporti:rg
and pay-for-performance initiatives for giving all
ofits patients diagnosedwith heartfailure, pnzu-
mouia, and beart atlack the correct, evidence-
based, aud prompt care$-even if every one of
the diagnoses was r/vrong. CIearlS ttris anoma-
lous treatnent of diagnostic errors must be
crrani6a. r , i.zt

This article is largely drawn from the
author's keynote address at the first
annual Diagnostic Errors in Medicine
Conference on May 29-31, 2008, in
Phoenix, Arizona, for which the author
received an honorarium. The author has
an equity interest in or serves on paid
advisory boards f!r Patientsafe
Solutions and Epocrates. He has
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patient safety Web sites; and royatties
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manuscript and the organizers of the
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, Medicine Conference for their suooorl

hetping produce a Web-based series on
patlent safetf hononria from the
American Board of Internal Medicine
(ABIM) for serving on its board of
directors and executive committee;
honoraria for many speeches o0 pdtient
safety and quality; fundini urlder a
contract from the Agenq/for Healthcare
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Physicians' Fears 0f Malpractice
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Ithoughanalysts disagreeabouttbe medicine, Iiability risk is an obstacle to health
scope and cost of defensive medi- reform's ambition of moving physicians toward.
ci:ne,1 phySieianS cOnSiStently re- r mgre,gOSt-efective care.5
port that thry often engage rin In this arficle we report fiadings conceming
defensive practices aad that the11 perieptions of m,'lpraCtice risk a-ong a nation-

feel intense pressure to do so out offear ofbe- allyrepresentativeiampleofphysia"ir. Ourob-
geming the subject of a malpractice lawsuit 2 jectives were to assiss leveis of physician

Fear of being sued may compro-ise physi- concern about malpractice, examinJ alsocia-
cians' ability to comnunicate effectively with tions between levef of concem and physician
patie-nts, particuiarly i:a disdosing medical er- practice cb.ancteristics, and relate theje con-
rors.3 Physicians wittr high malpractice jasur- ierns to objective measures of malpractice risk,
ance premiums, whi& reflect a risky liability includingstatemedicalmalprasticireformlaws.
environment, have lower career satisfaction ' .Wefouadthatindividualphysicians'concerns
and report more adversarial relationshipl *{tb,, abou! q,[eir own malpractic. rist< are pervasive,
patielts than do physicians with lower pre$iJ oary'i&iiss specialties in ways that ari likely to
ums.4 Pbysicians vrith high premiums are also reflect r:nderiying malpractite risk, and reflect
more Iikelyto order diagnostic testing and hos- objective measuris of risk across states to atim-l
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pitalize low-risk patients in some settings.s ited d.egree. ourresults suggest thatmanypopu-
Federal health reform has heightened con- lar tort reforrns are only modestly asslliatea

cerns about defensive medicine for two reasons. with the level of physicians' malpraitice concern
First, the financial and organiz4ional .htnges and,tleir practicg of defensive p1gfieins. Thg
wrought by health reform have introduced iew , reSulEraisi the possibilitythat physicians' level
sourcesof5tressforhealthcareproviders,shatp- 'of doirEemrellects acommon tendeo.yto oo.r-
sning their demands for liabiiity reform qiF-, . estinfatetbetite[noodor"dlead.risks"-rarebut
chaage for their support on other health ref6in' ' 

darastating outcomes-not an accurate nssess-
measures. second, because it leads to defensive ment of actual risk.
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Study Data And Methods
oerrr physiciaii data were obtained from tLe
2008 Center for Studying Health System Change
(HSC) Health Tracking physician Suwen a na_
tionally rqrresentative,nail surey of U.S. physi_
ciaas who provide at least twentyhours of direct
patient care per week. The au:itywas sponsored
by the Robert Wobd JohnsoirSoundJtion. The
sample of physiciahs was driwn-hon tbe Ameri_
can Medical Association (AI,IA) physician Mas-
terfile and included active, noafederal, o!6.ce,
and hospifal.based physiciaris. Residents and
fellows were excluded, along with radiologists,
anesthesiologisB, and patbologists. .

The suwey had a responsegate of 62 psrcent' (/v : 4,z2oi.It asked a broa4ir-ay of qulstions
regarding physici4ns, demSgpiphic and practice
characteristics,, as+well as subjective questions
dealing with such issues as career satisfaction
and concenrs about malpractice,z

To assess the associationbetween malpractice
concerns atrd state-level data on malprachce risk
and malpractice preniunns, we used secondary
data from the National pr?ctitioner Data Bank,
arailable on the Kaiser Fafoity Foundatio, Web
site;8p the Medical Liably fi[onitotlro. fiarket
share reports published bftUe National Associ,
ation of InsurancelCom4fssioners;! aad the
AivIA physician Masterfle, obtained from the
Kaiser Fanily For:ndation Web site.u Malprac-
tice premir:m data for obstetrics aud g;,necolory,
general surgery, and internal medicine from the
Medicdl Liability Monitorwercweighted by mar_
ket share data from the $ational Assqciation of
Insurance fsmrnissiiaers*Iiformation pir state
tort reforms affecting malpratltce litigati6n was
obained fron fh{{atabase.Bfutate tort law re
forms, developect$noniu ifviinam.F Each re-
form was considered separately.

With cross-sectional data, itis ilifficult to iafer
a causal association between specific laws and
physiciaus, malpractice concerns. Some states
nay have adopted multiple laws that changed
the way malpractice, clai-s, 3r-e addressed, 

-in_
'clu.]i'g caps on rrarious truelbt aanagei,3s a
way to respond tg ,orisiingtift levels of oveiall
malpractice rirttlq p?pqd$e temporal reta_
tionship between sEdei' policids anct fhysicians,
concenxs, we used data on medical malpractice
laws in effect in 2007, one year before the 200g
physician suryey. (See the Appendix for a de-
scriptiou of state policies.)r{

ASSESSMENT oF coNcERNs. The sunrey in-
cluded questions from a llalpractice,couce*s
scale devdoped aqd mlid&e+,Uy Kevin.Flsceila
and colleagues. *lrnf he qu$tig[i asked respond-
ents ro iadicafC ht[{;stroql$lh.y 

"g".ud 
*ith

the following Ctateients fased on Jfive-point
Likert scale, ranging from "sbongly disagrie" to

HEALTH.AFFAIRS SEPTEMBER2OIO 2gis

"strongly agree" : (1) I am ssncerned that I will be
invoived in a malpractice case somet me in the
next ten years. (2) I feel pressured in my day-to-
day practice by the tlreat of malpractice litiga-
tion. (3) I order some tesG or consultations sim-
ply to avoid the appearaace of nalpractice.
(4) Someti-es I ask for consultant opinions pri-
marily to reduce my risk of getring sued. (5) Re-
iying on clinical judguent rather tban on
tecbnology to nake a diagnosis i,s lgssrning
rislcy because of the threat of malpractice suits.

1,yg gsnFuted the percentage of statements
with which each respondent agreed or sfongly
agleed, across the five statements. The resr:lting
conpositescoreis repofied on a scale ofOto 100.

We compared regression-adjusted means of
the composite score across respondents with dif-
ferent individual and practice characteristics, as
well as across physicians in different groups of
states as defitted byvalues on various measures
of malpractice risk, induding enacted tort re-
forms. We also used regression-adjusted means
to compare composite scores between specialty
groups and to compare physicians across tertiles
(thirds) of statewide malpractice risk.

We coffrolled for differences in the character-
istics ofphysicians, praqtices, and patient pan-
els. Ttrose characteristics iacluded physician,s
sex, years in practice, and practice tlpe; number
of physician s in practice; pelceDtage of practice
revenue from Medicare and from Medicaid; per-
centage ofpatients who sufferfrom chroaic dis_
eases; and, percentage of patients who are
members of racial and ethnic minsfly groups.
Generalln adjusted means differed little from
unadjusted ones.

We further report the results of two distincr
subscales representiag malpractice concerns
(statements 1, 2, and 5 on the palpractice con-
cerns- scale) and defensive medicine (statemeots
3 an$ a on the scale). AII analyses used survey
weights to adjust for probability of selection and
differential suryey nonresponse.

LrutrArtoNs Our study has limitations. Our
measure of maipractice insurance premiums is
at tbe state level atrd does not reflect the pre-
mium burden erperienced by individual re-
spondeuts. Similarin we do not have any
information on individual physicians' awareness
of individual tort reforms btended to Umit mal_
practice glaims.

We have no measure of daims that are closed
but did not resultin paynent, which nonetheless
might cause disEess and professionat and finan-
cial loss to physicians. performing a statistical
a{iustnentused in previous studiis to approxi-
mate the number of closed daims did noi reveat
nsyl signifiganf associations with tort reforms.2

Our sample population exdudes radiologists
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--d -tft$esiologists-specialists known to pRAGrrcE cHAnAcrERrsrrcs As shown itr
have Jeigh ievels of concem about malpractice. Exlibit 3, the ievel of malpractice concern wasFinally, our survey measures celnot be inter" associated, with several physician and practicepreted as a direct measurernent of defensive cl&.ra.tetiJ* 

-fntt 
characteristics for which

medical practices. Rather, our aim was to mga- r thlgvere sign#cant differences are showu in
sure physicians' Ievel-of fear or concern abput ffi-gsiuit; uie n u set of resul6 is available inliabiliry, which is a subjective constnrct..r i{jf . Adlritrjx i*qn 2).il physici*, Jtn r.*.,

Study Results scoreof 70.4points-thanphysiciansryigl-or.
coNcERN ABour MALPRAGTIGE Lllaturv Con' tlan ten years of ecperience-average cor1cerncem abo-ut malpracrice riabiiity is per'asive score of o+.+ points.
among physicians: 60-78 percent of them e;c- lracticing in a larger group was associated.
pressed agreement or strong agreement wil! with.peatJr ''qalpractice 

co1cer1 physicians
each of the five statements (Erfiibit 1). Phpi-' ru*prii:tices withileven to fifty doctors (with
cians agreedmost stonglyttr.*. statemert, En,?ygage concem score of 6g.g poiats) ex-tlat it-is becoming increasingly risty to ri:tlbii ' pt ii.t'nleher levels of .oo..* thri aa pnysi
clinical judgment, nttrer tlan diagnostic iest- cians in solo or two-person practices (with aning; za percent expressed agreeme!.t or sEoug average concerrl scoie of e5h points).tcroup7
agreemeat with that statemert. Only 11 percent staff [ealth maintenance organization (]IMO)
did not agree with any of ttre statemeats. physicians had average concem scores of only

vARlArloNs tN GoNCERH ACRoss sPEcrALrrEs 60.9 points. Howriver, physicians in this kind ofMalpracticeconcernvariedco_nsiderablybyspe: practice reported undirciking defensive medi-cialty' Although we lack objective daa gl , "ia. l#4.., thdt *_o. not significantly d,iffer-malpracticeriskorpremiumsby-speciarty,pfpi- ' entSmthose used-by-yod."g*op 
-

cians in specialties generally {ought to,b.fuq,. ,,rnlh*portion of 
-patients 

wiih " .l"orri.higher risk for malpractice claims-zucti*"b' ' ltri.it#.ded levels sg ma'rpnctice concern.
ernergeacy physiciaus a:]d obstetician-gy:recol- Physicians whose practices weie predo-i',aatly
ggis!-ornressed greater concela lrxniUit 21. (more than 50 percent) patienti witn ch"ooic
Physicians who disagreed or strongiy aisagreea iilnesses had average colcern scores of 6G.gwith the five statementj w:re more likely to be . points,whilephysicianswhosepracticeshadrel-
psychiaEists or geneiral pediatriciaas. atively.felv such patients (less than 10 percent)

This pattern ur4s simitar for tle malpractice ,.goriea 
".ogJpoo".* scores of 60.9 poina.concer!' and defensive medicine subscales. r . pfur"rofheifoinformationtechnologt(ff)

Ttrere was some rrariatio_n amorg speei:I.'€s, 
' 
idqfiurto"iut a*itlrignificantdiffereicesin

but it does not appear to be consislenr: .' .i jl , -a$ii"ti.. ;;;r.. Ttris was tme whethervAnlArloN achoss orHER pnvslctafu axi heilth IT use was determioed by the use of an

fExliierr'i.

Physicians'Level (x Agreemeril lll'rth lems In Tha Malpnctice concenrs scate 200g

.-slr"isf ,F1* coijaheeir rueutral o Asree o strongty asree

Ll,lff ::iij:*lg5T !,h:ijh:l on technorogy to make a
diagnosis is becoming riskybecause of thet' reatof mald;$ca$re $rtts.lll 'Sometimes I askfor consultantopinions prirar',liio ;j;;J

my risk of being sued

I order some tests or consultations slmplyto avoid
the appearance of malpractice

I reer pressured in my day-today pnciffjtt 
;if#l

lam concemed that lwilt be invotved in a matpraAice iii'e r

Percent

sounce center.for studying Hearth system Change (HSC) Hearth rracking physician survey, 200g.

l" |;
t'.1 !l

"-. !rGa.

"l
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$i:"{ l"t :ry-g" Of ttems In The Matpractice Concerns Scale Wtth Which physictans Agreed 0r Strongty Agreed,
By Specialty, 2008 - '-'---

specraltv , 
i = -,- I;rll*"r" H!""* 3""*::S 

medicine Malpractice concern

Att physiclans . : i ,, jF *r lbO,O 't G5.4 62:0 67i
Ernergency physlctans . -;t; 5.8 g2.0*. 773ffi g3.3*
Obstetriclahigyqdcoldrgiits ; o|"tt";65 j :ny 685 B.t.gH
Surgical specialists 213 71.4* 65.5 753*
Adutt primary care physicians

(referencb group)

Pediatric specialists

Adutt cognitlve specla[stsd

Adult procedural specialtstsd ,

Geneqt p.ediatyl.dang; ;,,1i,, "f ,:. ,,,.,

Psychiatrists (auurt Eo p;Ji.*.f'lt "

-': *{,' '':*;+'

2.1

82.
.7,6.:.,,
69

59.6 50.8*
Ig,q* 55.8*
5&6* 5l-5*

i . j741*, 5631.f
51.4* 43.ry

62.5

6't'7-t
b5.6

r 5637
542**

ence in objective measures of risk. physicians in
the highest-risk sfates had sunrey composite
scores only 4.3 percentage points higher than
those practicing in the third of states with the
lowest risk 67.8 percent versus 63.5 percent
0, < 0.01). These general trends also apply to
the components of malpractice risk-the paid
claims rate and average award size. HowJver,
only the comparison between the highest and
lowest one-third is statisticalty significant

The same pattera applies to malpractice insur-
ance premiums. There is nearly a threefold dif-
ference between average specialty-adjusted
malpractice premiu:ns in the bottom and top
thirds of states.Yet physician survey.o-porG
scores in the third of states with the highest
preu:iums were 66.2 percent-just 5.4 percent-
age poinB higherthan comparable scores in the
third of states with the lowestpremiums, where
theywere 60.8 percent 0r < O.O1).

We eramined the relationship of malpractice
concem to several state tort reforms (Appendix
Exhibit 1).r{ Empirical research has demon-
strated ttrat a few rdor:ns-most notably, caps
on noneconomic damages-can affect liability
insurancepremir:ms andthe use of services con-
sidered to be indicative of defensive medicine.2l
Overall, physicians' malpractice concems ap-
pear to be relatively insensitive to tleir states,
malpractice refoms, including caps on noneco-

soun''s Centerfor Stldylng Heatth System Change (H5Q Heatth Tracking Physician Suwey,2008. nor=s Adjusted for physician5 sex,yeaB in Practice, and practice tyP€: number of physiclans in practice; perientage of rivenue from Medicare and from Medicaid;

B::::::::..t-l*:::'l:,h.:hifl.l._,ll::^*t "ll l..::"t.c",:f patients who i're members of a raclat or. etnnrc rrrinor.ity i,oup.Percentages may not add to I o0 percent because of rorinding .percentage of statement-s ,iiit'_ii.i, ;;#;'##T;strongly agreed bPercentage of statements related to defensive ordering of tests or consultations with whirh nhv<trianc acrooa:l :FITt :.]ated-to 
defensrve. ordering of lests or consurtations with which physiciani agreedor strongly agreed- Percentage of statements related to overall conceri regarding r.lpir.ti." with which physi;ia;;;gr;ed orstrongly agreed. dcognitive sPeclalistsr-primary.role lnvolves providing diagnosiic o'r therapeutic advice to reduce clinicaluncertainty or recommend..9,:tt$:.f1q:-.tment'Procedural specialists;primJry role involves performtng a tecrrnrcailroieaure

li.lll,,lllrfiil1,Tfi,ffii:1"#fiSgdgis;i,1Tlo?"r':"4i:?ffi;q.l,L1: svipto'!. see Foirest c. A tviorogv or

electronic medical record; the use of an elec-
tronic rccord with dinical decision supporq ot'the use of an electronic record with automated
remindels, e-prescribing, decision support, and
otler feahrre-s. Variation E "espo+qg 

patterns
acrossthe subscale-sins'Yniilmal'' I, t

srlrrE LrABrLrrv'iivlnquultr We coripared
levels of rnatpnctics concerg fqstates withrnry-
ing levels of mehicli fi auiliti,sll?epresented by. several different measures (Exhibit 4). Resulti
tbat were not sigrificant are not shbwn. FuIl
results are in Appendix Ex&ibit 3.r4

lhere is wide state-to-state variation in physi-
cians' risk of iacu:ring a malpractice claim_
throrrgh eittrer a setdemeot ori, trial. verdict_
as well as the average size$bild clairqslo The
average actual mE$raitice+ijFin the one-tlird
of states with tbe.frspest vq&i&(as defined by
the nu:nber of paif,cli;hs fiulEplied by tbe sizi
of tle awards) is more than three rimes that
found in the third of states with ttre lowest val-
ues-g5,081versus 91,662 per pbysician. Aver_
age actual malpractice riskis defined as ttre rate
of malpractice claims per 1,00p physicians that
providers or their designles*nust pan pu1ti.
plied by tbe averagc dolierliiriurt of Uii jwara.

Although physicii 
" s' oii$1frtice concern was

positively and sigslfigasttil$iQgatea with aver-
age malpractice risk,'the idationship is fairly
weak in light of the more ttran ttgeefola aiffei-
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$5"9 Pencgmage Of ltems In The Magracke Gonqems S.* q*f, Wntch mlisici,ans Agreed 0r Strongly Agreed,
By Physlclair And Pnstice Characteristics; 2OOg it

70.4

64.4*

,':YY:

,,'.*l:',

2&4

'ir'e:,rt:

-jl*"
F.*

60.8
64.1

66.8*

souncs center for studying Heatth synem change (Hscl Heatth Tracking Physician survey, 200g. xotsr Excludingthe characterisqcof interest, reported melPractice concern scoreJbre adjusted for pirysician'speciatty, r.i *a y..r, in pr..tic.iiiraicilyp. ,nanumber of physicians; percentage of revenue from Mejicare and irorn fr4.aiiaiO;blicentage ot patients who suffer from chronicdisease; and percentage of Patients who are memberg of racial or ethnic minoriiy giorji ni, exhibit omits characteristics forwhich no significent differences were found at the 0.05 level. The omitted characte-ristits are percentage minority patients. useof health information technology. with ctinlcal decision support, routine use of full electronic medical record, and routine use of .full electronic medical record with decislon support. we ito omitteC urbaniclty_ of practice tocaion. we tested for differencesbetween urb.an areas with a poputation of one million or rnore_th! ,3fircn.. gro,ii. an/ urU.n ,..r, 
"itf, 

. pipu[tion of f"r,than one million and nonurban areas. The onty difference rye aqt99t{.qitilJil thelrererence group was in nonurban areas(p < 0.05) on the malpracttce concem score. Ful[ results qrq avaiiabletl Ailpendh Exhibit 2: which can be accessed by clicking onthe Appendix link in the box to the right of the article "bhi
HMo i; hearth maintena;'orsanjzation.. cHc rs-cdmr,fiilh5.1li?lff;.lr'J,ll1."r'Jt.?,t:1.9.#tr,"?,.fffiift [i:tll?agreed or strongly agreed. Dd.n:Y: medicine and malpractice conceni subscores are-in appendix Exhibits 2 and 3, availableonline as above. *p < 0.05 #p < 0.01

nomic aad punitive de'nages. Again, variation risk for costlymalpractice daims, such as emer-
across subscales was minimal. gency-qgedicine, exDressedthegreatestconcern.

srates rhat had established_caps on total das- r 
- ft-fritatioorfiiii.n ..u pf,ysicians, ievel ofages or abolished joiot-and-several 

!"Url*E' 
' frilpfru". .oo.iro arrd some objective mea-were associated with modestly lower teve+[o,f1.' sr:r.dffale riskiness of the state liability envi-physicianmalpracticeconcem.Differences jsFo,_l " 

"ofiii't, suO as mapractice premium'Ievels
ciatedwithotbertortreforms,suchascollateraL aad the risk of incu:ring a paid malpmctice
source n:Ie reform and periodic ?aleen,t re- daim,wasstatisticallysignifigatrl.Buttbemag-
fotm,B were not statistically signifi-ant I\uo re- nitude of these associatiJns was very modest.
forms,^split recovery ancl patient compensation To put our results in perspective, the largest
funds,2a were associated with significantly d:{**.g .in physician concenn across
higher levels of concen : -' t fitus-ir trrrafor mar.Fractice risk was 5.4

'!,,, rp6,lo;-a l.O0tpoint scale. Tbjs is rougbJyDiscussion :.*:hr,;.Hffi*':,H;:;:T.*ffi1HL13T#
This study of a nationally-representativ. i"-iil' aliprinaty carJproviaer, or one-third of theot'physicians found high levels of concenr about differencebetrveenthe average emergencyphysi-the risk of malpractice litigatioa among pf,ysi- iien 6d td;";;g; primary care provider.
cians across a range of specialties, pt"cace ret- For ottrer -.as*es, such as tb.e number oftings, aud geographic areas. physicians in paid claims ared the average ?mount paid. perspecialties'geuerally considered to be at highest it"irp, .pnyqidu"J Go ooi"-. the oblective mea-

' 'j' r ;,i ' . 
- I 
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Phystclans'Adjusted Nglreement {Ui
Environment, 2008 -:,.,.{**j. , s,

EXHIBIT:.4

lndependent variable

Patient compensation fund

Joint-and-several liabiltty abottshed

Number of paid malpractice clalms per i,000
physlclans\.

Average payment per paid clalnF. ,

Malpractice ctaim risl< pei physicliit
(clalrns rate flrnei -average aw?d[,

- .{',,1 i..-'t'-

Malpractlce premlumd (annual)

STAIB-LEVEL tonr nerqnrrs.i ,, .':,.',
Cap on punitive damages ., .:

. J r -.r rh..
Caps on total damqggs

sptit r"cweryi'Jiif FI

Bottom third (refl t55)
Top thtrd (14.6)
Bottom third (ref)

, (s203,431)
: Top thlrd (5467290)

Bottom thlrd {ref)
(1,651,786)

Mtddle third (2672,1 58)
Top thtrd (5,081207)
Bottom third {ref)

(s24,026')

Middle third ($41,801)
Top third (570,22n

hems In The Malpnctice (once'rs scate, By characteristics 0f state Malpractice

Valrc/category
Percent of
physicians

zo.o
34.2

322
37.4

45.6
14.5

146
382
472.-''
39.4
60.6
91.9

tl.1

882
11.8
80.8
19.2
24.3
75.7

CLAIIIS.IASID AilD PREilTUM.EASTD MEA9URES OF MALPNACTIGE Rtgr

Compositu

score'

64q
67.4*

64.5
66qs

63.s
64.6*
67.8*

60.8
65.1*
667*

, lfo'f Y",
No
Yes

No

Yes

No
Yes

No

Yes

643
66.1

65.7

61.r
64.9

68.F
64.8

67.y
67.4
647d

, t it

*:,lrt*#rum,i;lffi **g***:";,'+1,,,"t,.:.'r:,fifr if ffi n$fr ITtf i;, 
j;,#

on the Appendlx llnk ln the box to the--rlght of the article online. tNumber of-;;rd;ffiJil average payment per pald claim wereobtained frtm Statehealthfacts.org, whic[ used the Natlonal Practltloner Databank to generai state-level estimates as of June 2009.These data tnclude both trlal verdlits and settlements. The cutoff points for the midaie ttririlor ,Number of paid malpGcilce claimsper I '000 physlcians'and'Average payment per paid claim'were8.2 ana ssozbjs. iespecirv"ry. n"sutts tor gt!r. ..t.irrr.r-i.r. no.signlflcantly dlfferentfrom the riference groups at the 0.05 level and are omitted here, Full resllts are available in Appendix Exhlbit 3,as in Note b' dMalpractice premiums werJ caltulated by HSC as a weighted .ro.g.-orli";iums reported by individual companiesbased on market share data from the NaJional Association of Insuranie commisionerJ aiJ premium data from the 2a0g MedicolLiobilltg Monitor Annual Rate Survei.ngig1aV re.qortefl data were welghted by the nurnber of physicians in the area from the z00BArea Resource 1!:t'wSt$lfa estir#teidid noi aiffea$eatty from unweighted estimates. state reforms for which there were nostatistically significant differefices d tilo'Os levet arJnot siown. Fult reiults ur. in eipinai* Exhibit 3. as in Note b. rpresence ofq?;:8it"*'Tjitff:t:- 
|rawRerorms,3rdeditionForderinttton'.'[npp"nui*Exhibit 

i,asinNote u ;foo.os

sure ofmalpractice risk had levels of concern (as
measured by concem scores) that were only
2.9 percent and 2.5 percent, respectively, higher
thanthose of theirpeers atlqw-errisk- - 

-
Malpractice congerq vfis..1omewhat lower

aqong physiciangjvh.; p#OEa in states that
had establisb.{-$gq p9 trjlfQanages or abol-
rsned Joirrt-antl-several liability. However, the
preseDce of other t5pes of tort refonns in tle
state, including caps on nonecono4ic damages,
did not significantly reduce levels ofphysiJiaa
concern, relative to states witlout such reforms.

rrALFRAcTrcE Ag ,DREAD. RtsK, Ihe hieh level
of malpractice co:r.cern amfllig nhfrrodos p o*

.. r._a I

sample, even those practicing in relatively low
risk environments, is sEiking.2126 {though pre-
vious studies rellected conditious during a
malpractice insurance ncrisis" in 2001-5 marked
by deteriorations in the availabitity and afford.-

+itig of insu:znce, our results indicate high
levels ofconcenr even during a period ofrehdve
stability in malpractice insurance.

Oursunrey asked about the perceivedthreat of
b"ing sued rather than about difficulties secur-
ing in suar.e. But the two maybe linked in many
physicians' minds, particulariy in states wherl
underwriting practices changed during the cri-
sis, making it harder for ttrose who incurred. a

,4 -*
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{tu ,_?-1.r9r their policies. Even considering
tJrese diffisulties, however, the levei of liabiUtyu
concernreportedbyphysicians is aqguably out of
step with the actual risk of experiehcing,aaiiil_ ,

practice claim.
It is possible that pbysicians lack access to

accurate information about fheir absolute risk
of being sued or their relative risk compared
to their peers in other specialties or geog:zphic
areas. Advocacy efforts by medical professioual
societies in support of tort reform may contib_
ute to this problem by conveying the impression'
thatmost orall srates and specialties are in &isis
andrequire additional legal protection.- "*.r' ,

A second possible explanation is ttrat physi_
cians exaggerate their concem aboutbeing sued,
gsing it as a justifcation for high-sperdiug
behavior that is rewarded by fee-for-service pay-
ment systems. However, we fOund that levelS of
concern were fairlyhigh even among physicians
in stalf-model HMOs, who have.less finanqiot ,incentive to overuse seryices..Moreover, Soine'
defensive medical practices, such as referf,n"
p atients for consulti.tions, ao 

"o 
t J.".nL-"H1'

bursement for the referring physiiian.
A third explanation relates to well-docu-

mented human tendencies to overestinate the
risk ofrare events andto bepartio:Iarlyfearfirl of
risks that are unfamiliar, potentially cata-
strophic, s3 difiiguk 1s contol Lawsuits are rare
events in a physician's caleer, but physicians r
tend to overestimate the likelihood of erpaiqpc_
ing them.,i Surveys of the public aenojht6tg i
much higherlevels of fear of dying ir aD ahphne
crash ttran in a car accident, even though tr,e
.latter fate is far more likely. Severe, r:npiedict-
able, unconrollable even8 are associateawitha
fsgling of dread that triggers a statistically irra-
tional level ofrisk aversion.x

Physicians maybe subject to this phenomenon
wheu it comes to malpractice sits. Becausi]iof ,
the rarity of suits, most physicians havg lifle
familiarity with them. The consequenieSldf "
Seing sued are perceived as potentially disas_
trous to one's medical reputation, psychological
well-bei.g, and financial stability. Finafly, physi
cians tend to view lawsuits as random events,
unpredictable and uncontrollable, because they
are not viewed as related to the quality of care
provided.2e These factors may lead to a feaqof ,
suits that seems.out of proportion to the acural i
risk of being sued.2s - 

'" ll i
p o Lr cy I M p L I cArr o N s l,thetherjustifi .d ;r'tlf t

'pljrsicians''cbncems about liability risk are a
pglicJrproblem bbcause defensive prac€ces raise
irg4]tb care costs and may subject patients to
unrieiebsary tests and procedures. dthough
many medical professional orgrnizations con-
tinue to press for liability-Iiraiting tort reformi,
we found ttratnrany such reforms were not asso-
ciated with a significaat difference in physicians'
malpractice coDcerns. In particular, the mosr
SEongly advocated reform, cappirig noneco-
nomic ilanages,gwas D.ot associated with a sig-
nifi c,iirt difference in perceived malpractice rist.

TbiE.Fnding is at odds wit! other research
demonstrating that damages caps are associated
with reduced defensive medicine, as measured
by lower intensity of health sewice use.3o ff the
causal mechanism li::king tort reforms and ser-
vice use is physicians' perception that the re-
forms reduce their malpractice risk, one would
expegt ? more robr:strdationship between rhese

:*r4q and the perceived threat of malpractice
rf sg{Ieys sucb. as ours. It is likely tbat physi-
ci*lihssessnent of tbeir risk is driven less by
thE tnie risk of malpragtigs d:ime or the cost of
malpractice insurance, and more by tbe per-
ceived arbitrary, unfair, and adversarial aspects
of the malpractice tort process-which most tra-
ditional sfate reforms do not address,

T.ecently finded federal demonstztion proj-
'eSF ilril 1ss1in\o\rative approaches to Iiability
rq{orgl which rirayprove more belpfirl tban Ea-
digruI approaches.r These experiments irl-
qiq{FFltenratives to the usuai civil litigation
process by emphasizing early settlement of
gtaims tbrgug! less adversarial processes. pro-
visions in the new federal health reform law also
may address aspects of the pnctice environnent
that contribute to defensive medicine. For exam-
plr. rdorms-tlat promote bundled payments for
health'care servic'es may create a financial incen-
tirn fth provider! to omit certain widely used
tesq$*rj procedures of questionable usefulness.
" AltJrougb alterations in reimbr:rsement policy
could prove a powerfrrl lever for reducing over-
use of cale,l the threat of lawsuits will remain a
dread risk for physicians-and will undermine
reimbursement reforms-until comorehensive
liabili.f reform is adopted. Reimbursement re-
form*?4d .liability reform therefore shor:Id be
siEngs compledegpry stategies-each indis-
il6gpEe-fo3 lgdser'ng overuse of health senp
icg$$d encouraging physicials to adhere to
rec-6mmendatioas for evidence-based care. I
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:rtlq th: push to pass federal care spending.r
. healthreformlegislation,consid- tn i subsJquent analysis, Fricewaterhouse-' erable attention focus$-91 Jhe' coopersusedihe2perc.itng*.,aenextrapo-

possibility that medical llability Iated from estimates of tbe pictice of defensive
reforms could "bend the health medicine in a study of ;?;; t r" cardiac con-care cost curv€.'l-3 conssvatives in Congress ditionsbypanKessterandMarkMcqellan.Ton

a]ld others argued thlt liability reform *oua that basis, the firo reported that the cost of in-address two drivers of health care costs: provid- ,u-:r.."*d a.r.*io. medicine combined ac-ers' need to offset rising malpractice hJurance . couat for approximately 10 percent of totalpremium'sby charging higher prices, and defen- , he alth'ciie .*t"f laor. i...oin the cBO con-
sive medieine-clinicians'intentional overuse of ciuaea that inpiementing a package of five mal-health services to reduce- their liability risk. practice refoms would reduce national healthPresident Barack obama elerated the profile of ipending by about 0.5 percenf but did not esti-liabiuty reform by acknowlerrging thai *d.efen- *"t totil malpractice costs.
sive medicine may be conhibuting to unneces- cuRnErirr ANALysrs rn this article we estimatesary costs" and by autho:izing demonsuztion &ecostofthu-.o""rii"uility"yrt#iolrio,o
projects to test refoms.a's ' ., . befter laaersr"na its potential to affect overall

Background ;1,,:;*rb#fi#rfuho,i:f*"J1,*:fffJ;
p R E v, o u s AN alys E s Notwithstandins this interl #;b[1 ::n ::fi:H:,::H*ffi;i-T$
est in riability reform, rigorous estimates of ttre ity of the evidenci 

""fl"ui. i;;;;;;.h.r"
cost of ttre medical liability system are scarce. .it-"tur. ; - -

T: .q"" commonly cited figures are from a > LrMrrATroNs: our analysis was limited in2004 congressional Budget office 
-(cBo) 

report tn'9 key.respecrs. First, we did not attempt tothat concluded, based on_r:aspeofied dia iro- esrirnaie so&al coqts that cannot be readiTy ex-vided by a'private acararial firm and the cenlters pr.*.Cj" **ffi a.r-r. For *ample, we didfor Medicare and Medicaid services (cl\{s) , th4t oot fiCiae tne t poatioorl *d e'" otional cosrsmalpractice costs-excluding defensive ;.Ai i , forppfilci"ns of f,.i"g,o.a. Second, we did notciue-account for less tban 2 percent of healti ' erattiat the social benefits of the medical liabil-
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ity Erstem, of which there are arguably at least
three types.

> SOCTET. BENEFITS OF THE LIABILITT SYS-
rnu: lbe system makes injbed patients whole

!f trolaing compensation; it frovides ottrer
fo_rms of "corrective justice', fgg injured persons,
which produces psychololic{ binefiti;'-ana it
reduces tuture iDjuries by s!fraiing to health
care providers th{ they wil5uffer Janctions if
tbey practice negligently and cause injlry.
- However, jt is not possible to quantif these
benefits. Rdiable evidence about the deterrent
effect of *re tort system does not exist.ro With
respectto tbebenefrts flowing from the tort sys-
tem's compensation and correstive justice func-
tions, not onlyis no evideice availabli, butit is
not dear how to measure tlern. Although these
benefits sann6f lg.quantided, they certainlv ex-
ist, and they should be considered in discussions
of the social value of liability. The economic bur-
den of preventable medical injuries is consider-
able, estimated to be 917-929 billion perye4r,u
34d ,improving patient safety is inportant
whether or not the improvement is achieved in
part through malpractice Htigation. . .

> puRposE: Ourpurpose in this analysis was
not to examine whether tbeuedical liability sys-
tem is worth naineiaing, ngggdng whetber its
costs are justiaediy i6- dliiEats] R"th*; ;
sought to understand the extent to which it con-
tributes to health care spending.

Components Of Medical Uabilitv
System Costs
The total monetizable costs of the medical liabil-
ity rystem-those tbat can be quantified and ex-
pressed in monetaryterms-can be divided into
several components (Exhibit 1). The major cat-
egories of costs are indemnity palments, or the
rnounts that malpractice defendants, tlpically
through their liability insurers, pay oui to pa-
tients who file malpractigg glairns against them;
adminisfative expenses, consisting of attor-
neys' fees and other legal eqpenses for botb
sides, plus insurer overhead; defensive medicine
costs, which are the costs of medical seryices
orderedprimarilyfor the pu4rose of minimizing
the physician's liability risk; and other costs,
some of which are rlifficult or impossible to
quantiff in economic terms. AII costs are pre-
sented in 2008 dollars.

Notablymissing from this Iist are malpractice
insr:rance premiums. Premiums represent iasur-
ers' best estimates of their indemnity costs and
defense costs, plus additional amounts to cover
other operating elpenses, reinsurance costs,
aad profits or surplus building. It would be dou-
ble counting to include both malpractice -pre-
mium costs aud intlemnity 3l'd ldrninista-
tive costs.

We tgok the approach of itemizing inde,nnity
il1d ldministrative costs rather than reporting
total prenium costs for two reasons. profits ari
notpartof the costs ofpaying malpractige claims
or operating the necessary administrative stmc-

Estlmatss Medlcal Llablltty System
'1...
Eitimated cost
(bllllons of 2008 dollars) Qgality of evidence supporting Gost estirnate

:lil[,ii[!ffi#i;:[Hifi,,fsl?."5:i.il:d:i"fi.irJ:t'#.]!:uT. ffi:,ff:'J;,,o':":?: rffj:i
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Adminisfative oeenses
Plaintiff lega[ expenses " *
Defendant tegal ofrenses ., trSl.Og

oefeniiv; m.disii.re &ks,
Other gverheadexpenses I rttg3.04
reniive medisiiie d[Sti 'jr"E4sis l..ri i.,

Hospital servlces
*.-'?'IJ;JY-: :iii: 938.79 '.: : : :i

,ftry-siclan/cttnical services , . . ,, 96.90 ;
0ther costs

Lost cllntclan work flme 9020
Price effects -b
Reputationa/ernotlonal harm -b

Total ' , J.li,*gS5.64': .
1i , :i 'l

tD- .<:

Good'as to the totaL'moderate u; to tf,.,;r..Lion ,
,. of the iplit among the components-t. ,.'.,, .,' ..' :. . '' ' .:. '' ':'.'. .::'' '' .' ':':'

.'jil:j:.. .rj.i:, -,':.-- :ir. . :'.- .. .r.,....i ...r..:...*:.,ri..:-r i.:...:r: ... .: :.:,: jj :. - . -

Moderate
Good

Modente
Good

!o*' ..' l l

;. . ,'i"i: ...r:.: ; ji.: -::i :t:,. . . .: r,: .:. : . ., .. .1,;:- ,.

Moderate
Low

No evidence



, i ..i-.

T' | ."l i:
..-lliy. ^'3$i".

trF?

tures to eraluate andpayclairns. First, premiums tice cases and othertortlitigatioa: compensatoryinclude some additional costs thaf arguably aan"ges ;;; injured plaintiffs economicshould not be cons'dered part of tne cJsts or ros.i i"i"airu past and future medical costsmedicalliability,suchasinsr:rerprofiLsecond, uod I;J w"g9i a"-"g., for nonecono-icthe av-ailable sources of premi'm data excrude tosrus; Jo -fiJlP 
as "pain aud sufferiug";many tlpes of insurance entities, such as self-' *Apr*iG-Iltig.r, di.h 

"ru 
a.rigo.a toinsuled h-9sg-rtals, and ttrerefore do not p*-0r",9, 

. p,raiih d.r*dants who have shown wanton dis-utterlyreliable sfatistics. - 
':

.some.o,t.o-poi*i,incruded,"*;il-"'TfSt::ffi of|#;.lf 
*orilf-,.rdictsrorsis' suchas awardsforlostincoleilmalpractiie plaintiffs abouttw tne indemnity d.ollars havesuits, represent a cost tbat wor:Id have ieen in- Leen divided *o"g the componeug, butmanycured by anottrer party, such as the patient or a courts are not 17 More important, the vast major-disabilityinsurer, if .\e.medicat riabllity system ity of paid mapractice gtaimq are settled out ofhadnot covered it' In this sense, theyare "-trans- court 

-rh.e aro-..io"*i."ffi;"H;;-."-n*fer' costs, not additional costs.u From a societal 
".;;;;;r.-;;ed cases is rarely e4plicit aadperspective, such components arguabJy should i, *c.aEy-tuin""rt to track.not be induded in the anaJls-r1t nowevrir, pouJir, ilg FsuiJ"r** ofinformation aboutthe splitmakerswanttoknowhowliabilityreformien 69, among bconomic, noneconomic, and punitiveused to keep health care costs dovm. Thus, damagesinverdictsandout-of-courtsettlements

whether a patient's *g.: ge paid by her em- combLed are state databases of closed malpnc-ployer or her doctot's liability insurince com- ' dqg slaims. Tscas and Florida are :mong the fewpany mattss a great deal- states that comFile .his 
information.u

For this sttrdn we uudertook a review of data

Indemnity PaSrments -. .t:.*:.-:-"1p::tq9" of darnases awards from
rorAl rNDE'Nrry FAy,,ENrs rhere i, oo.od *:tr.$i:HT*:ffiff#h?ffiil4T,il
prehensive, nationar repository of informatigi: ; o. giibs., .*r'- Texas and Erorida and ttreon medical malpractice clai-s.B The to*.. th"?' c"sefbaas-tneri relative to other sfates. Thiscomes closest is the National Practitioner Data anaiysis ,ogg.rt, th"t a reasonable split to applyBa::k of the Heaith Resources and sewices to a national nrdemnity total is approximately

ffi:*:on 
(HRSA), but it has important 

ff nacyt eco"o*i. d,amages, +z p-ercent non-

rhe data bank covnp'es inrormation on "l i;:il&:iffA'i#"i5trHiffifffimedical malpracrice craims paid on beharf 
".1 qugilra;.;Jfiq.,#"rthatresurtfromapplyinghealth pracritioners. Aay entity that makes *O , ,O*3;l* tJ ,ila:of Ua._oiay estimate.apa)ar.eD.tmustreportittothedatabankwith,.- ^_ !_,

tni,iva"v,";;'k;t"ii;;o*ffi ;ei-*frlrd.fr#p:ffi :""fr r:,'"*HHffi ilrr*:ar17' 2404' and December 31', 2008, oi aata ceot"!e, to a-national indemnity total maslsbankreceived 63,3Tor.egoStsJafxctuaingrpzg t.-.iaous*tr"tonatthecaseandsfatelesels.
duplicate reports, totalindemnity p"pJutr * Tn certain t ?es of cases, noneconomic damagesported over ttris period uo.rag.d $+.2+ uiuioo wir acco,.r.-tiorvirtuallyall of tbe award, ,'*e.per year.E

Although the dara 
_bank captures craims il!ffi:tr4H",ilffiiff5J1;i*:,"1#:againsl physicians, it does not keep ** o{, ,;;rlr'tiilr.f#rjprttimeormed,ica,lexpenses

those against health care instihrtions such al' (f;"*fi;;,;il the only injury is one orhospitals and dinics' tnsft.{oy *-. qft*:rFg;i$61.;1ffi*atosomethingworse).a
named as codefendants. in $"i-t brougf,g, i 

. 
cobversern payouts designed to cover erqren-against physicians; sornetimes tbey are the sile sive care ov#ent na.a p.tiod.s tend to have verydefendants' Previous analyses or a"i-s aata largeeconomiccomponeDtsthatdwarfthe'on-

aom siagle states and insurers suggest thaiin- ec_onomic componerrts. Birth-related neurologi-demnity p4eents again5l instituilns "..or-t cal injuries oJ tn. u.rt ssernrle.le At the statefor approximately 35 percent of total indeEnity level, v&etherthe jurisdictiouhas a cap on non-costs. Adjusting the data b"r.k fig;ure up 
"."ord_ 

, 
".onongi. 

d"_";J$_as half of the states cur-ingly (see rtrg enring dppendix for moie detail
1bF,[.';;;;;;:.,gatlatetaro"tioa jlf; $*ffi.rt$iiffl:i$::#mt"fiHl
il5H?#f,J,1approximatelv$s'T2billiil!t{*;Fil;;;;#.il;;;:;'

tNDEuNlry pAVITENT GoMpoNENTs There are
tbree main types of damages in medical n$;

'l:o:'
I ".1 *
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Adminisbative Expenses.
pLAINTIFF ATToRNEv FEES AND rxpexses Attor-
neysl contingency fee levelp reported in the liter-
ature for medical malpracticband other tmes of
tort litigation converge fairly consistenfly-in tbe
range of 35-40 per_cent of amrds to plaintiffs.a
Because these costiiie drauriifi6m the care p"y-
outs, however, they shoutd not be taltied slpa-
rately from indemnity costs in caiculating total
systemcosts.To do sowouldbe double counting.

DEFINDANT ATTONNEY FIlg Ar{D IXPTN9IS
Our recent sttrdy of 1,452 malprastisg daims
from Sve insurers in several regions for:nd that
defense-costs averaged ninetden cents for every
indemnity rlollar paid but a e

orHEF ovennshb. lxptNslt Malpractice in-
surers incur aa*fniitratfue i,ipenses that are
not directly rdated to defending glai'ns. fhssg
indude general operating e4penses; ssmmis-
sions and brokerage elpenses; and taxes, li-
cerses, and fees. The .dl![- Best Comfany
reported ttrat these costs totaled $1.g billion in2OO8.u r rr J_- ' .'., 1

A.I![. Best's fgrre aog, nEt:ifjude expdses of
entities not subjesf to itatdiqErr"nce ieporting
requirelnents, in$IFdrqg sglf,ihsrued organiza-
tions. The market share ofthese organizations
is not knowr, but to account for them, we in-
creased the A-M. Best figure for other overhead
costs by 10 percent, to $1.98 billion (Exhibit 1).

Also relernntarethe expenses ofhospitals and
other health care facilities.on risk rnarragernent
oflices thatwork to reduceiird respoirl tlmetti-
cal i4iuries. lhese bf6ces fonsatti p*.rietactiv-
ities airned sp;c[icaily and
managing claidsr&hfle in wider
efforts to impriove thi quafiy ani iriJty 

"r"*".

Defensive Medicine Costs
Altbough most scholars of malpractice agree ttrat
defeqsive mediei"e is highty prevalent, retable
estimates of its cost are notoriously rtifngdl 1t
obtain ra An idtial challenge is to settle on a
definition of defaaive medicine.

The most com'noniyused definition, proposed
bythe now-defilnctu.S. Congress Office ofTech-
nology Assessment (OTA), conceptualizes de-
fensive medicine as occurring "when doctors
ordertests, procedures, orvisits, oravoid certain
nign-{$.p-atierxts ot procedures, primarily (but
not solely) because of concem aboutmalpracb.ce
liability."2a lbis definition says nothing about
the benefits-potentially substantial-to pa-
tients thatnay arise from greaterr$e of medical
services2s-or, fof that matter, about the d.am-
ages that patients could incur from ercess or
rurDecessary cirre.

In contast, definitions inthe lawand econom-
ics literature limit defensive medicine to soend-
ing that exceeds the socially optimal u*o,-t
Because our analysis foeused on the costs of
the liability system, rather tban its benefi,ts, we
adopted the OTA definition. Jt is imForfant to
note, however, that our calculations ignored
benefits arising from this spending.

f,vstrwith this defiaition, considerable uncer-
tainty su:rounds estimates of defensive medi-
cine costs, Previous research has examined the
use of a small set ofspecific procedures, surveyed
physicians about "consciously defensive" medi-
eine, or compared the intensitywith whi& spe-
cifi.c cardiac conditions are treated in states with
and without tort refsrms.r,:n:e-rs

Extrapolation from a handfirl ofprocedures or
conditions to a national estimate is problematic,
and physician survey rqlorts may overstate or
understate the true prevalence ofdefensive prac-
tices. Studies comparing states with andwithout
tort refongs calc,ulate only the change in tbe
?niolrnt of defensive medicire associated with
ashseaseiD-Iiab"&-tyexposure,nottbeabsolule
magnitude of defensive medicine costs.

There are also difficulties in adequately con-
trolling for variations ia' practice styles across
geogr:aplric areas arising from factors other thaa
liabitty pressures. Finally, .most studies $rere
conducted prior to the mid.1990s, and t!.e mag-
nitude of their estimates might not appty tod.ay.

HosptrAl sEnvtcEs To produce the most rig_
orous possible es'"nate of tbe magnitude of di_
fensive medicine, in spite of these limitations,
we begaa with a finding from the most widely
cited academic paper on this topic. Kessler ani
McClellan s;samingd the effect of tort reforms
ttrat directly reduce eqpected malpractice
awards-such as caps on noneconomic dam-
ages-on Medicare hospital spending for acute

Because some quality improvenent activities
would take place even in the absence of torr
liability, their total costs should not be charged
to the liability systerL However, tlere is little
doubt that liability risk bas leal to much sreater
insdttrtioual inveggent i4ri3k manugenent

The variety of i;ititdtionaltraneemeiti for

il'J;rffiT$ffifff#;'.':ffHf,
budget figures that we obtained from hospital
systeqs-collectively representing 179 hospirals
ranged from $185,000 to $1.9 miltion perhospi-
talperyearin 2008, withtbe lafterfi.g:re being a
self-described outlier.

Using the most conserVadvg .es.:'r-n4te of
85,000, the estiTatgd f,atibnal cost oi risk-

v)u6 u.r.€ urosr conseryagv€ .estipete ot
$185,000, the estiratgd f,atiinal cost oi risk-
managenent operatioris fol aFS.ZOs resistered,708 registered

9:_l: l*n'Tb j',lpB'pr+Sr. $1.00 uiluon.
This figure is ak6Ttdewtufrbe.ar. iiao.,
not indude risk-management costs for other
types of facilities, such as independent ambula_
tory surgety centers.
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Considerable
|:t-;r'qF

spqnlgs. to liability in the real'n of carcliac care
;: are dod€ dramatic than in other clinical areas, or

ifresponses arelargerforMedicare patients than
for privatelyinsured patients. The latter migbtbe
the case because higherlevels ofmanaged care
outside of Medicare reduce physicians' dis-
cretion-

&lancing &ese competing sources of bias is
difrciilt, but the.two setS of concer:rs probably
'serye a3.rcountenveights to one aaottrer.

!t

" '*iuncertainty surounds
estimates of
defensive medicine
costs,

. ': . pHy€t5tal AND GI.nftcal sERvtcEs The above
' t' : ' cost effifrate relates solely to hospital spenrting,

but defensive medicine also occurs in other see

flf ilH$il."t:Xl|1;g:q. heartdisea<e *i : oor, ;J;;"d." papm ents per physicianfrom 1984 to 1990'7 The reforms lowered hospi- grew by lt percent and were associated wittr atal spendiag by 5'3 percent for myocardial in- 1.1 percent increase in Medicare reimbr:rsernentfarctionandg'0percentforhe"rtditea"e. for all physician and professional sendces inIn subsequent work-examiaing data thro';g! ruedici5e i;t simitar results were obtained.
1994, Kessler and McClellan found tlat sucn-ai-- 

"rh*frd;"tic. 
pt o"i r-s were used as a mea-rect refoms reduced lospital spend.ing .*:* pu. olSjUifiry.n,;

8'3 percent, but this es"ynate waJuasea-oi$ll" wec6tidusetheseag::restoestinatethelevel
o,n data 

1b9ut myoqardial infarction.2e In a firr- of eu-ent annual spending that can be attjb-ther analysis incorporating infonnation about utedtomalpracticepremiumgrovrth.Afirststep
Ievels of nanaged care-tlrougb 1994, they esti- was to estinate the ineease in part B spenrtingmated that direct refo:rms reduced hospital that mayG 

"teiu"tea 
to malpractice liabilityspending by 3.8 percent for myocardial infarc_ Uetween. JggS and 2001.. The totalis g2.9 billion,tion and 7.1 percent for heart disease.$ o" rin-ac*t;pq" B spending in 1993.Tlvo other studies could not replicate these , fttiryo, ois Liq:Iauon igaored the role offindings for other health conditions.cs Const malgs*Jice payments nade on behalf of physi-quentln national extrapolations from Kessftlf dartb:6;iilrt 

"tn"tperiodincontributiagandMcclellan'ses'matesshor:Idbeinteqlreted'' totbE"cu:rentlevelofspending.Wees''matedthe
with considerable caution. Treatm.ent iniensity increase in defensive medicine since 2001 byfor otherdiagaoses maybe less subjectto physi- making to"o urr"-ptiorr.
cian discretion than cardiac care. Nevertheliss, First,weassumedtlattheassoeiationbetween
Kessler and Mcclellan's studies lemain the besi -ap-"u.. p"i-.its andhealtl spenrtirlgis theavailable basis for estima 'ng nadonal costs. sanJr, in the period after 2001 as it was in theIn our analysis, we used u *ll. of 5.4 percent rsglzooipltbJ lm"t ir, *. *ru-.a o1. *forthe effects of defensive nedicine on iospitil llpi**t"i*g;'innuatgowthinmalpractice
spendin g, a conservative assr:nption tbat repft
sentstlerowerorKessrer.and^iA;rr-k-.Ai$:;f$$iffi X,-ilffi:ffi*:*trfi ?:.:T;nal estimates and the midpoint betrreen-thJir rl 

"r"u-.daat naapracti.. p"yro.ot, gi.* 
"tIatest esrimates. National health spending for thesameaverig.;uult"t jt rzoordatoey2008 was estimated to have been $1.g ttiiion, did in 1993-20-01.

of which $71'8.4 billionwas hospital spenrling.ri wio tnes. assunptions, we es 'mated that aours'4percentestimatesuggeststnai$:s.g6il- total of $2.5 billion in physician il1d nlinigal
Iion of this spending could bi reduced tlrough . spen{in! sincep001.was attribuable to defen-directtortreforms. 

", &;A?.i"*aaii;rgtbir"-ouattorheg2.gbil_
This estimate understates the Tagnitua; qi fr;"*-pFil;d;ilss.zoorperiodresultedina

defensive medicine under two condidons: si$, u 1G;[ittr:;d;; f.or the cost of defensiveif thepassage of directtortJ{ormsredgcgr oi$i f ineadiE in.. the area of physician 3ad clinigal
a portion of defeusive medicine, as we believe it services since 1993,
does; and second, ifphysiciaas perceive that el- As noted. earlier, this calculation still ignoredderly Americans-recall that Kissler and Mc- the contibution of defensive medicine to ttreclellaa's estrmates come from a Medicare pop- absolute level of health care spending itr issr.ulation-are Iess Iikelythan otherpatients to srie This. is ?s .*.-.lt difficult parameter to esti-or, if they sue, to recover large award.s

However, the estimate overstates the magni,,'tT&lH"T;"?ffir#ffdix)'n 
we &m pro'

tude or derensive medicins o *t?It,,, 
@;ffi}i!;fiy'*uo 

3ad nliniqal

SEPTEMBER 2O1O 29i9 HEALTH AFFAIRS



serrices was $39.3 billion in 20Og dollars. .du
sumingthatmalpmcticepaymentspe'pnysia"f RgfOfmS that Offef thggrew at an average annual rate,of 1.3 percent, we n rr r - ^ _-r-
."":1._gn_:., spilaiog oo riri, ii"r, oir.*i".* tj p f OS p e Ct Of f gd U C i ng
h?;?"'"H11ffiil"1*i;*T;&H..;%t'i itresl costs t ave- "
i";:r'*ifffl6|tr* $rvices t*t modest potential to
$6.gbillion. ' **i, ,tP9F;ft 

this mnge t 
-.r^.,a 'f^..,-..,--J$6.8 billion. ** i," ' oiou' exeft dOwn*afdoVERALL ls?tMATt (qnlining the amoun.ts

forhospitatandpbysician spen.ri''g,we arrived pressure on ovgrallat an overall estimate of $45.6 billion in defen_ r . - rsive medicin. 
"o'i' 

ro" 2008. Artbough o;d, hgalth spgnding.ure was based on methodologically strong
studies, because the hospital spinding istimates
were derived from a narrow ringe of diagnoses,
tne. eu{tl of evi-tice supp&ting our iystem-
wide estimate is bpt charactqqizel as bw.

at this point.\fe did not include effects on Drices

other costs trH$Hn1;:fi:'r..::J:?Htf::sffiThereare.aaumberofotler,indirectcostsofthe dou_bre .o rlti"iio th. ."t*t that they are al-medical liability system' most of r,,rhich are not ready includeal oe nospital and outpatientpossible to esfimate. speuding outlined. above.Losr cLrNlcrAN woRK rtn= Malpractiqe l,aw- REpurATroraL AND EMerroNAL TorL oN cLtN.suits against phpicians,pioCgce. iosts oi-o*. rcnnsphysicianr.-i**."gainsf malpractissaway fro"p patignf care 
'rdr-.l$at proceedings, awardsbypurch"ri"gi""o*ce,buttb.eycaninot

with resurting'rgg;plodffifty and iocoiel ilq. 
"g.iort 

thu p-ryoodt.J;;;il;;Themedianamountbrworlitimethatbeingsired. involved in litigation, including the stress andcosts a physician is in the range of 2,7-{q"tu, emotional toll.-Nor can they avoid the reputa-accordtng to two sun'eys of malpractice aerena- tional effects "iu.tg r".d, which affect their24s'r5rs Given an estiiated s6,ooo o.* -J- i*o-u as well as tlJir status. whether or notpractice daims against phy.si-cians annually theypremilin alawsui! physicians anecdotallyand an 
^average 

2008 ghysician i4come or report that these effects occur.3e
$272'000, we estimated tfiritttpe-tlltai y{ue-of Few studies have attempted to esfimate thelost work d"yr,.i: 

f.110-$J6qpUion (sEe the extentofrles.n""-r,.tdnonehasquantifiedg"ti"e.APP3*)fl our sygtg$vrde cost esti- the resulting financial losses. To the extent thatmate is at the{inidpoiir-Fftr ' .tis range, patients tat<e tneir business elsewhere, repufa-$2oo -;ttisn.
EFFECTS oN HEALTH canE PnrcEs Studies in- ciantoanotherEmotionalcortrJ"*i.d.y'.*

dicate tlat physiciaus in grotp practices pre- not likely to confer any social benefit, becauseserye tbeir net income in the face of there is no evidence tuat tnis stress and anxietymalpractice premium increas-es by increasing improvethequalityofcare.Althoughimpossible
botn {9 volume-of gerqiceq th.y p."rorrn 

""i to quantigr, and therefore not included jn ourthe uJlit prices thry, $arsi.1" amut,4arf 1o estimater,-ther. ..rts mayt. targ..tbre+quarters of physicianJrresponse' takes

*:i!flg!,T"tri$tme;3it9*rsc*arecom'overausystemcostEstimates
Itis impossible to detemine howmuch of the combining'th. 

"rrlo* 
.ott conponents, we es-increase in volume constitutes d,efensive medi- G"t"a tie tor"t ."il cost of the medicalcine-senrices performed primarily to reduce Grility system to be g55,6 billion in 200g dol-Iiabilityrisk-as opposed to senticei performed lars (Exhibit 1). This amount is eguivalent toprimarily to enhance revenue...PJicgryr a1sg be alprd,xtoately' 2.+ percut of total nationalaffected bl 

1 
reduced suppfgfoedical ie1y1.o n-.lf6 d rp."d-ii"JOos.If rising malpractiqs'ppnf{ieaa ro.J.{qi- 

, w. n*. highligbted the many timitations to

::H.j: iiil: :m':"d$:.. *e range'or the. data "'Gbfi; ;;ort this anarysis. our
."yu.""ffJi;Hggfit;ri""ffisproviderslf inatesshouldbeinterpretedcautiously,with

,".' #J.iI ;::ff il#f rfi.$ a.o".ti"a ::trf#t""lff1;try#il?i.ffi:Hffi:
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medicine figures-were estimated. based on sub- ward. pressure. on overall health spenrting. Re-stantial assumptions and exEapolations.
Exhibit 1 summariz-gs the quality of the evi- ,,asSltcmtions to tne fee-for-service rdmbr:rse-

dence 'nderlying eacb of the componea! e$; -.at-ryrt - *a tL i:rcentives it lrwiaes rorFates. Although our estimates are imp.eife&;l'.o+En:r4'probablyprovidegreateroip"*;fi;
tbey are more cotnprehensive, banspareat, for savinis.
and f:rmly grounded in tbe best available clata some ispects of federal health reform maythanprevious estimates ofliabilitysystem costs. red.uce -.di"J ti"uitity gests. Extenrting healti

insurance coverage to the urrinsured may reduce

Conclusion tbeir need to file malpractice clains to recoup

The mrdicar liabitity system costs rtre nationr il;*#ffiHesoccasionedbvinjuries 
caused

mo:e tban $55 billion.annually. This is less than ' eaafuoqafly, in states tLat have adopted lcol-
some imaginative estimates put forward is tbe laterii-qource 

' 
offseb"_meaning *i"t--;;rt

health reform debate, and it rqrresents a sdil ' 
"oo."idbybealthtsgranss 

sannstlg rscovered
fraction of total health care spending. Yet in ab- uy matpractice pt"iotirr-gr.ater prer-alence of
solute dollars, rbe amount is not tivial. h;akh insr:ran& wil meai -o"e r"qrrent or_Moreover, to tlle artent that some of tb.ese sets, lower total indemnity paJm.ents, ;d lesscosts stem from -Td:tr- mal_practice ritiga- "doubre payrnent', or oiuaiJJ-gxp.os"s. e
9o1,o ,h"y are particr:larIy obiectionable 

-to 
1u16g1-rcasi;',g reform that merie discussionhealth care providers. The psychological and would-beto inlope r rua*t 

"ou"t 
J-ro*."politicalvalue of addressi'gthis grievance cor:Id ,o@tg .ooo..ilJo *o au. -"* i"'r-i".*rr

be considerable.' . r, 
"oferf,e. 

I" th;;; respects, heartb reforrn and.Reforms rhat offer ttre prospect of redli:ig,,, .I#iiii?-o.6;-"y4"* unenpected sprergies
these costs have modest potentiar to exert [od ' iu b-endirg o* *rt cr,'e dow]r. r
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